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BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


Appellee. 


This is an appeal from an order of the District Court granting de- 


fendant's motion to dismiss the complaint. 


Plaintiff's verified complaint, charging deprivation of 


rights 


secured by the Constitution and laws of the United States, and invoking 
jurisdiction under U.S.C., Title 28, secs. 1343 and 1355, and U.S.C. 


Title 42, sec. 1983, was filed November 25, 1959. (JA-1). 
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The complaint also invoked the District Court's jurisdiction under 
sec. 3, Act of March 1, 1875, c. 114, 18 Stat. 336.2 


The order dismissing the complaint was entered January 27, 1960. 
(JA.6) Notice of Appeal was filed February 1, 1960. (JA 7) This Court 
has jurisdiction on appeal under US.C., Title 28, secs. 1291 and 1294(1). 


STATEMENT OF CASE 
The complaint alleged as follows: 


Appellant (herein referred to as plaintiff) is a citizen of Negro 
ancestry resident in the District of Columbia. Appellee (herein called 
defendant) is a Delaware corporation operating public restaurants in the 


District of Columbia, Virginia and elsewhere. (JA2) 


On November 5, 1959, plaintiff entered defendant's restaurant in 
Alexandria, Virginia, in a peaceful and orderly manner to obtain food and 
beverage as a prospective customer of defendant. The restaurant is a 
public place available to the general public, and was then open for busi- 
ness and occupied by others of the public who were then enjoying the 
accommodations thereof. (JA 2) 


woh 


. Sec. 3 of the 1875 Act was repealed in the revision of the Criminal Code 
effected by the Act of June 25, 1948, c. 645, 62 Stat. 826, but the jurisdiction con- 
ferred upon the district courts by the 1875 Act was saved and is now covered by: 


U.S.C., Title 18, sec. 3231. The district courts of the United States shall have 
original jurisdiction, exclusive of the courts of the States, of all offenses against 
the laws of the United States. * * * 

U.S.C., Title 28, sec. 1343. The district courts shall have original jurisdiction of 
any civil action authorized by law to be commenced by any person; * * * 

(4) To recover damages or to secure equitable or other relief under any Act of 
Congress providing for the protection of civil rights, * * * 


U.S.C., Title 28, sec. 1355. The district courts shall have original jurisdiction, 
exclusive of the Staths, of any action or proceedings for the recovery or enforce- 
ment of any fine, penalty, or forfeiture, pecuniary or otherwise, incurred under 


any Act of Congress. 
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The complaint further alleged that the defendant's manager refused 
to serve plaintiff and excluded plaintiff from the restaurant, solely by 
reason of plaintiff's race or color, under the color of state law, custom 
or usage. The complaint specifically alleged that the defendant's manager 
then stated that neither he nor defendant corporation had any personal or 
other reason for excluding plaintiff, but did so only because, Virginia law, 
custom or usage compelled the exclusion of colored persons from the 
restaurant. The state law referred to in the complaint is Va. Code secs. 
18-327 and 18-328, which require operators of any place of public enter- 
tainment or assemblage to segregate white and colored persons under 
penalty of fine up to $500 for each violation thereof, and which authorize 
the operator or manager of such place or "a police officer or any 
other conservator of the peace" to eject any person who fails to comply 
with such segregation requirement. (JA 3-4) 


The complaint specifically alleged that these laws thus require 
operators of such places of public entertainment and assemblage, includ- 
ing defendant's restaurant, to exclude all Negroes unless special facilities 
are provided to segregate them from the rest of the public; and that such 
requirement imposes an economic burden on operators of such places. 
(JA 3) 


The complaint further alleged that operators of public restaurants 
in Virginia, including the defendant, to avoid the burden of erecting the 
segregated facilities required by Virginia law, have for many years 
followed, and are following, the custom of systematically excluding 


Negroes entirely from their accommodations. (JA 3) 


The complaint specifically alleged that the effect of such practice 
or custom has been to permit Virginia to accomplish indirectly that 
which it is prohibited from doing directly, to wit: That the|interplay of 
governmental and private action, thus described, deprives Negroes, in- 
cluding plaintiff, of rights secured by the Fourteenth Amendment and the 
laws of the United States, namely, U.S.C., Title 42, sec, 1981, and sec. 1, 
Act of March 1, 1875, supra. (JA 4). 
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Relief was sought in the complaint upon two distinct claims: (1) 
damages as authorized by R.S., sec. 1979, U.S.C., Title 42, sec. 1983; 
and (2) the penalty of $500 which sec. 2, Act of March 1, 1875, supra, 
provides may be recovered in an action of debt with full costs. (JA 4) 


Defendant filed a motion to dismiss, accompanied by a Memoran- 
dum of Points and Authorities relying exclusively on Williams v. Howard 
Johnson's Restaurant, 268 F. 2d 845 (4th Cir. 1959). (JA 4-5) At the 
conclusion of oral argument on the motion, the District Judge, relying 
on the Howard Johnson's decision, granted the motion in open court 
(JA 6), and entered an order dismissing the complaint on January 27, 
1960. (JA 6) From this order plaintiff appealed. (JA 7) 


STATUTES INVOLVED 
R.S., sec. 1977, U.S.C., Title 42, sec. 1981, provides: 


All persons within the jurisdiction of the United States shall 
have the same right in every State and Territory to make 
and enforce contracts, to sue, be parties, give evidence, and 
to the full and equal benefit of all laws and proceedings for 


the security of person and property as is enjoyed by white 
citizens, and shall be subject to like punishment, pains, 


penalties, taxes, licenses, and exactions of every kind, and 
to no other. 


R.S., sec. 1979, U.S.C., Title 42, sec. 1983, provides: 


Every person who, under color of any statute, ordinance, 
regulation, custom or usage of any State or Territory, sub- 
jects, or causes to be subjected, any citizen of the United 
States or other person within the jurisdiction thereof to the 
deprivation of any rights, privileges, or immunities secured 
by the Constitution and laws, shall be liable to the party 
injured in an action at law, suit in equity, or other proper 
proceeding for redress. 


The pertinent sections of the Act of March 1, 1875, c. 114, 18 Stat. 
336, provide: 


(Sec. 1) All persons within the jurisdiction of the United 
States shall be entitled to full and equal enjoyment of the 
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accommodations, advantages, facilities, and privileges of 
inns, public conveyances, on land or water, theatres, and 
other places of public amusement; subject only to the con- 
ditions and limitations established by law, and applicable 
alike to citizens of every race and color, regardless o 
any previous condition of servitude. 


Sec. 2. That any person who shall violate the foregoing 
section by denying to any citizen, except for reasons by 
law applicable to citizens of every race and color, and 
regardless of any previous condition of servitude, the full 


enjoyment of any of the accommodations, Fie Kein said 
section enumerated, or by aiding or inciting such denia 1, 


shall, for every such offense, forfeit and pay the sum of 
five hundred dollars to the person aggrieved thereby, to 
be recovered in an action of debt, with full costs;* *| * 


Sec. 3. That the district and circuit courts of the United 
States shall have, exclusively of the courts of the several 
States, cognizance of * * * violations of, the provisions 
of this act; and actions for the penalty given by the preced- 
ing section may be prosecuted in the territorial, district or 
circuit courts of the United States wherever the defendant 
may be found, without regard to the other party; * *| * 


The pertinent sections of the CODE OF VIRGINIA (1950), as 
amended, provide: 


Sec. 18-327. Every person, firm, institution or corpora- 
tion operating, maintaining, keeping, conducting, sponsor- 
ing or permitting any public hall, theatre, opera house, 
motion picture show or any place of public entertainment 
or public assemblage shall separate the white race and the 
colored race and shall set apart and designate in each)such 
* * * place of public entertainment or public assemblage 
certain seats therein to be occupied by white persons and 
a portion thereof, or certain seats therein, to be occupied 
by colored persons and any such person, firm, institution 
or corporation that shall fail, refuse or neglect to comply 
with the provisions of this section shall be guilty of a mis 
demeanor and upon conviction thereof shall be fined not 
less than one hundred dollars nor more than five hundred 
dollars for each offense. 


Sec. 18-328. Any person who fails, while inany* * * 
place of public entertainment or public assemblage, to 
take and occupy the seat or other space assigned to them 
in pursuance of the provisions of the preceding section 

** ** or who Shall fail to obey the request* * * to change 


6 


his seat from time to time as occasion requires, in order 
that the preceding section may be complied with, shall be 


deemed guilty of a misdemeanor and upon conviction thereof 
Shall be fined not less than ten dollars nor more than 
twenty-five dollars for each offense. Furthermore such 
person may be ejected from such * * * place of public 
entertainment or public assemblage by any manager, * * * 
or other_pergon in charge * * * or by a police officer 

or any other conservator of the peace, and if such person 
ejected shall have paid admission * * * he shall not be 
entitled to a return of any part of the same. 


STATEMENT OF POINTS 


1. The District Court erred in dismissing a complaint which 
alleged: (a) that defendant, operating a public restaurant, excluded 
plaintiff therefrom solely because of plaintiff's race or color, and did 
so not because of any personal dislike but solely and expressly because 
Virginia law, custom or usage compelled the exclusion of colored per- 
sons from public restaurants; 


(b) that Virginia laws requiring racial segregation in places of 
public assemblage also authorize the operator of such place, or "a 
police officer or any other conservator of the peace" to eject any person 
who fails to comply with such segregation requirement, and defendant 
enforced or assisted in enforcing such segregation law when its manager 
excluded plaintiff from the restaurant solely because plaintiff was a 
Negro and solely and expressly under the color or authority of such 
racial law; 


(c) that Virginia law compelling restaurant keepers to segregate 


Negroes from the rest of the public in the use and enjoyment of public 


restaurant accommodations imposes an economic burden on such 
restaurant keepers which causes them, in order to avoid that burden, 


to exclude Negroes entirely from restaurants; 


(d) that the custom and usage of systematically excluding Negroes 
from public restaurants in Virginia was produced by the interplay of 
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governmental and private action in violation of the Fourteenth Amend- 
ment and the civil rights acts. 


2. The District Court erred in holding that the complaint, making 
such allegations, did not sufficiently aver the federal right to be free 
from state-imposed racial restrictions, and the deprivation thereof by 
state action, where the defendant, while acting pursuant to, under the 
authority or color of, and in aid of the Virginia compulsory racial 
segregation statutes, enforced, or assisted in the enforcement of, such 
segregation law and excluded plaintiff from the restaurant on the basis 
of that law. 


3. The District Court erred in holding that the complaint, making 
such allegations, did not state a cause of action for damages under U.S.C., 
Title 42, sec. 1983 for the deprivation of rights secured by the Fourteenth 
Amendment and by U.S.C., Title 42, sec. 1981. 


4. The District Court erred in holding that the complaint, making 
such allegations, did not state a cause of action in debt for recovery of 
the penalty imposed by sec. 2, Act of March 1, 1875, c. 114, 18 Stat. 336, 
for the deprivation of rights secured by the Fourteenth Amendment, by 
U.S.C., Title 42, sec. 1981, and by sec. 1, Act of March 1, 1875, supra. 


SUMMARY OF ARGUMENT 


The plaintiff stated a cause of action entitling him to go to trial 
when he alleged the following facts: That defendant subjected plaintiff 
to unconstitutional discrimination by excluding plaintiff from the defend- 
ant's restaurant under color, pretense and compulsion of state laws 
(Va. Code secs. 18-327 and 18-328) which forbid the admission of 
Negroes to public restaurants on a nonsegregated basis. 


These laws compelled defendant to discriminate against plaintiff: 
First, in order to avoid the economic burden imposed by the state law 
which requires defendant to provide separate facilities for white and 
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colored persons; Second, in order to avoid prosecution which would 
result if defendant undertakes to admit Negroes to the restaurant on 

a nonsegregated basis; and Third, in order to fulfill the defendant's 
obligation under the state law to act as an agent of the state to enforce, 
or assist in the enforcement of, racial segregation in the restaurant. 
Such compulsion is state compulsion violative of the federal Constitution 


and laws. 


Moreover, defendant, in discriminating against plaintiff, relied on 
the custom and usage of Virginia which demands the systematic exclu- 
sion of Negroes from public restaurants. Such custom or usage, which 
was produced by the interplay of governmental and private action, also 
deprives plaintiff of * * * "the full and equal benefit of all laws 
* %* * as is enjoyed by white citizens,"* * * guaranteed by U.S.C., 
Title 42, sec. 1981. 


These facts, which must be deemed true on a motion to dismiss, 
state a claim for damages under U.S.C., Title 42, sec. 1983. 


These facts also state a cause of action in debt for recovery of 
the penalty prescribed in sec. 2, Act of March 1, 1875, c. 114, 18 Stat. 
336, which affords an appropriate remedy against discriminatory state 
action, even though it is not valid as to private discrimination unsupported 
by state law. 


The decision in Williams v. Howard Johnson's Restaurant dealt 
only with the contention that racial discrimination was forbidden by the 


commerce clause and the duties of a state vis-a-vis its licensees, and 


hence is not relevant to this case which involves the contention that the 


discrimination is supported by state law. 


Accordingly, the court below erred in relying on the Howard John- 
son's case as a basis for adjudging that the complaint herein did not state 
a cause of action for relief under the civil rights acts, and in not permit- 


ting this case to go to trial. 


ARGUMENT 
(Part A) 
I 


THE COMPLAINT IS LEGALLY SUFFICIENT 

AND SHOULD NOT HAVE BEEN DISMISSED 

The gravamen of the complaint is the deprivation of equal protec- 

tion of law by the State of Virginia because the defendant, by relying on 

and acting under color, compulsion and authority of Va. Code secs. 18- 

327 and 18-328 (which compel racial segregation in public accommoda- 
tions) discriminated against plaintiff and thereby deprived plaintiff of 
the right to be free from state-imposed racial disabilities in violation 

of the Fourteenth Amendment and the civil rights acts. 


The operative facts alleged in the complaint are: (1) that the 


defendant discriminated against plaintiff, not for personal reasons, but 
solely because of plaintiff's race or color and solely and expressly 
under color, compulsion or authority of state law, custom or usage; 

(2) that the discriminatory Virginia racial segregation statutes compel- 
led defendant to discriminate against plaintiff, and such compulsion, 
whether direct or indirect, is unconstitutional; (3) that the systematic 
exclusion of Negroes from public restaurants in Virginia was produced 
by the interplay of governmental and private action; and (4) that the 
alleged discrimination is within the prohibitions of the Fourteenth 
Amendment and entitles plaintiff to redress under the civil rights acts. 


The court below was of the opinion that * * * "the thrust of the 
plaintiff's case is directed primarily to the fact that it is alleged that 
the action taken by the restaurant constituted state action," * * * but 
stated that * * * "a mere allegation of state action doesn't make it 
state action." (JA 7%) This conclusion is erroneous. 
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A motion to dismiss confesses the truth of the operative facts 
pleaded, and the court, in testing the sufficiency of the complaint, must 
accept such facts as true, and all intendments and inferences that can 
be reasonably drawn from the allegations are to be construed in a light 
most favorable to the plaintiff. Moreover, facts of which the court will 
take judicial notice need not be pleaded. Concordia Insurance Co. v. 
School District, 282 U.S. 545, 550 (1931); Sweeney v. Patterson, 76 App. 
D.C. 23, 25, 128 F.2d 457, 459, certiorari denied, 317 U.S. 678 (1942); 
21 R.C.L., sec. 8, p. 445, sec. 30, p. 464, sec. 70, pp. 507, 508, and sec. 
80, p. 519; 41 AM. JUR., sec. 244, p. 463. 


The court below, even though of the opinion that the complaint did 
allege discriminatory state action, held, as a matter of law, that merely 
alleging discrimination by state action is not sufficient to state a cause of 
action under the civil rights acts. But the plaintiff did not make "a mere 
allegation of state action.” The plaintiff also alleged the facts and methods 
by which the discriminatory state action was accomplished with the support 
and under the color and compulsion of state law. 


The federal courts have ruled that * * * "in appraising the 
sufficiency of the complaint, we follow, of course, the accepted rule that 
a complaint should not be dismissed for failure to state a claim unless 
it appears beyond doubt that the plaintiff can prove no set of facts in sup- 


port of his claim which would entitle him to relief." Baldwin v. Morgan, 
251 F.2d. 780, 785, note 5 (5th Cir. 1958). 


It is well settled that private action which is sanctioned or supported 
by state law, which is compelled or is taken under the color or authority 
of state law, or which is in obedience to or in aid of state law, is state 
action subject to the Fourteenth Amendment.” 


In this case, plaintiff alleged that defendant's action in excluding 
plaintiff from the restaurant was supported or compelled by state law 
in the following ways: 


2 The authorities are discussed infra. 
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1. The statute imposes penalties on restaurant owners who serve 
Negroes on a nonsegregated basis, and therefore when defendant excluded 
plaintiff he was doing so because of the compulsion inherent|in the state 


law. 


2. The statute, by requiring segregated facilities, imposes an 
economic burden on restaurant owners, and defendant excluded plaintiff 
in order to escape this burden. Such statutory requirement causing dis- 
criminatory action against plaintiff is invalid state action, 


3. The state law authorizes the restaurant manager to act as a 
police officer or other conservator of the peace in excluding Negroes, 
and the defendant acted under such authority when its manager excluded 
plaintiff. 


4. The defendant's manager specifically stated that he was 
excluding plaintiff not for personal reasons but because the state law 
compelled him to do so. 


5. The exclusion of plaintiff was pursuant to a systematic custom 
and usage of the State of Virginia which is equivalent to action by the 


state. 


0 
THE CASE OF WILLIAMS v. HOWARD JOHNSON'S RESTAUBANT 
IS NOT RELEVANT TO THE ISSUES IN THE PRESENT CASE 
In the proceedings below, defendant relied exclusively on the 
contention that Williams v. Howard Johnson's Restaurant, 268 F.2d 
845 (4th Cir. 1959), is similar in all respects to this case. [The District 


Court relied on that contention in dismissing the complaint.) The conten- 


tion is erroneous. 


Although it is true that the present plaintiff was also the plaintiff 
in the Howard Johnson's case and that both cases involve racial discrimin- 


ation by excluding a Negro from restaurants in Virginia, the cases are 
different in all other respects. 
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In the Howard Johnson's case, plaintiff's entire case was based 
on two propositions: 


(a) that the restaurant was an instrumentality of inter- 
state commerce and hence that racial discrimination 
by such an instrumentality when imposed upon a per- 
son moving in interstate commerce, interfered with 
the free flow of commerce in violation of the Federal 
Constitution and the Civil Rights Act of 1875 (18 Stat. 
336); and 


that the restaurant is licensed by the state, and, there- 
fore, there is a positive duty on the restaurant and the 
state to prohibit unjust discrimination in the use and 
enjoyment of restaurant facilities that are instrument- 
alities of interstate commerce. 

The Court of Appeals was not persuaded by the argument that the 
commerce clause is "self-executing so that even without a prohibitory 
statute no person engaged in interstate commerce may place undue 
restrictions upon it." The court said that the authorities cited by plain- 
tiff (which "would be persuasive in the determination of the present 
controversy if it could be said that the defendant restaurant was" directly 


engaged in interstate commerce) were not applicable because the 


restaurant was not engaged in interstate commerce. 268 F.2d at p. 848. 


Likewise, the court rejected the second proposition saying that it 
"failed to observe the important distinction between activities that are 
required by the state and those which are carried out by voluntary choice 
and without compulsion by the people of the state.” 


Plaintiff does not, in this case, raise any of the issues he raised 
in Howard Johnson's. Instead, plaintiff now raises the issue which the 
Fourth Circuit Court of Appeals specifically noted was not raised in 
Howard Johnson's, namely, the state action manifested by Virginia law 
in violation of the Fourteenth Amendment. 


Unlike his arguments in the Howard Johnson's case, the plaintiff's 
verified complaint specifically alleges racial discrimination by state 
action. Plaintiff pitches this case on the basis of: (a) the compulsion 
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exerted by Virginia law; (b) the interplay of governmental and private 
action which prevents Negroes from obtaining the use and enjoyment of 
public restaurant accommodations upon a nonsegregated basis; and 

(c) the defendant's reliance on Virginia law as the sole basis for exclud- 
ing plaintiff from the restaurant because of his race. 


As stated above, the Court of Appeals specifically noted that the 
plaintiff made no allegation of state action, and that he did not rely on 
the Fourteenth Amendment in the Howard Johnson's case. It was for 
this reason alone that the court ruled that * * * "unless these actions 
are performed in obedience to some positive provision of state law they 


do not furnish a basis for the pending complaint." 268 F.2d/jat p. 847 
(Emphasis supplied.) 


The present controversy, however, is based specifically upon the 


allegation that the actions of the defendant were performed in obedience 


to, under color of, and in aid of Va. Code secs. 18-327 and 18-328. Hence, 
it is apparent that the Howard Johnson's case is wholly irrelevant to the 


issues here. 


Accordingly, the opinion of the court below, * * * "Ithat most 
of the contentions * * * in this action are answered by the opinion in 
that [Howard Johnson's] case" * * * is clearly erroneous. 


i 


THE COMPLAINT STATES A CAUSE OF ACTION FOR 
DAMAGES UNDER U.S.C., TITLE 42, SEC. 1983 
The complaint states a claim for damages by reason of the depriva- 
tion of the right not to be subjected to racial discrimination by state action, 
R. S., sec. 1979, U.S.C. ,Title 42, sec. 1983, is the basis for this action and 
is appropriate legislation for the enforcement of the Fourteenth Amend- 
ment. 
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Va. Code sec. 18-327 prohibits under penalty any person, firm, 
institution or corporation operating certain places of public entertain- 
ment or public assemblage from admitting Negroes except on a racially 
segregated basis.® And sec. 18-328 requires patrons to comply with 
the foregoing section under penalty, and authorizes the * * * "manager, 
* * * police officer or any other conservator of the peace" to eject any 
patron from such place if he refuses to comply with the racial policy of 
the state. 


The basis of this action is the unconstitutionality of these state laws 
in their application to the plaintiff, and the inequality of treatment accorded 
plaintiff by the defendant under color or pretense of these provisions and 
in accordance with the custom or usage of Virginia. Lane v. Wilson, 307 
U.S. 268, 273-274 (1939). 


A. Defendant Acted under Color of Virginia's Segrega- 

The complaint alleged that* * * "defendant's manager stated 
that Virginia law required him to * * * exclude plaintiff from the din- 
ing room; that neither he nor defendant had any personal or other reason 
for excluding plaintiff * * * except * %* * that Virginialaw* * * 
custom and usage of the community, compelled the exclusion of colored 
persons * * *;" (JA 2). 


By invoking Virginia law as the sole basis for discriminating 
against plaintiff, the defendant acted under color, authority or pretense 
of law, which would be sufficient to invoke the protection of the Four- 
teenth Amendment even if the law did not actually require the exclusion 
of Negroes. See e.g., Screws v. United States, 325 U.S. 91, 111 (1945), 
where a state officer acting contrary to state law was held to have acted 
under the color or "pretense" of law. 


3 the U. S. District Court for the Eastern District of Virginia has held that 
this section applies to public restaurants. Nash v. Air Terminal Services, 85 
F. Supp. 545, 548 (1949). 
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This is not a case where the restaurant manager excluded plaintiff 
for his own personal reasons.* The manager expressly stated that his 
discriminatory exclusion of plaintiff was compelled by Virginia law, 
which specifically imposes a penalty on a restaurant keeper who serves 
white and colored persons on an unsegregated basis. Thus the allegation 
that the defendant's discrimination against plaintiff was under) color of 
Virginia's racial segregation laws, if proved, would entitle plaintiff to 
relief under the civil rights acts. 


B. The Racial Segregation Laws Are Inherently Dis- 

criminatory. 

The complaint alleged that the * * * "CODE OF VIRGINIA 
requires operators of 'any place of * * * public assemblage which 
is attended by both white and colored persons to segregate them, under 
penalty" * * * and refers to the statutory provision which authorizes 
* * * "any manager * * *or* * * a police officer orjany other 
conservator of the peace," to eject any person who fails to comply with 
such segregation requirement. (JA 3) 


These provisions are inherently discriminatory because they 
embody the "Separate but Equal" rule which has been repudiated by 
the Supreme Court in a whole host of cases.” The cited Virginia 


- For this reason, defendant cannot rely on Alpaugh v. Wolverton, 184 Va. 943, 
36 S.E. 2d 906 (1949), where the court said, obiter, that a public restaurant was 
at liberty to reject customers on purely personal grounds. Nor can efendant 
rely on the Howard Johnson's case, supra, which is limited to purely! private 
action unsupported by state law or state action. 


5 Brown v. Board of Education, 347 U.S. 483 (1954) (public schools); 


Board of Trustees of University of North Carolina v. Frasier, 350 U.S. 979 
(1956), aff'g 134 F. Supp. 589 (state university); 
Hawkins v. Board of Control, 350 U.S. 413 (1956), rev'g 60 So. 2d 162, and 

McLaurin v. Oklahoma State Regents, 339 U.S. 637 (1950) (graduate education); 
Mayor and City Council of Baltimore v. Dawson, 350 U.S. 877 (1955), aff'g 220 

F.2d 386 (public beaches and bathhouse); 
Holmes v. City of Atlanta, 350 U.S. 879 (1955), rev'g 223 F.2d 93 (golf courses); 


(Footnote 5 continued on following page) 
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statutes are as unconstitutional as the statutes and ordinances voided in 
the cases cited in note 5, supra, because they discriminate against 
Negroes in the following ways: 


(a) Inactual practice the segregation statutes compel the 
the proprietors of public accommodations to exclude 
Negroes entirely in order to avoid the economic bur- 
den of providing separate facilities. 


The segregation statutes deny to both white and colored 
persons, and solely on the basis of race, full freedom 

of choice in the selection of a seat in a public restaurant 
even where segregated facilities are provided. Neither 
a colored nor a white person can sit where he chooses. 


When friends of different races come to a public restau- 
rant together the Virginia laws require them to separate 
solely because of their race. 


Above all, the segregation laws impose an humiliation 
and ostracism on colored persons, and indirectly upon 
white persons who may desire to sit with them, by the 
use of an artificial dividing line as a symbolic asser- 
tion that colored persons are inferior and must be seg- 
regated or excluded from the rest of the community. 

In bold view of all persons in the public restaurant the 
physical separation demanded by Virginia law proclaims 
that colored persons are either unfit to sit in the restau- 
rant or ‘unfit to sit in any seat they may choose in the 
restaurant, and infers a similar inferiority upon a white 
person who chooses to sit with a colored person. 


The Supreme Court labeled as "ynreasonable discriminations" 
the partitions and signs "which emphasize the artificiality of a difference 
in treatment which serves to call attention to a racial classification of 
passengers holding identical tickets and using the same public dining 


> (continued from preceding page) 

Gayle v. Browder, 352 U.S. 903 (1956), aff'g 142 F. Supp. 707 (intrastate 
bus transportation); 

New Orleans City Park Improvement Assoc. Vv. Detiege, 358 U.S. 54 (1958), 
aff'g 252 F.2d 122 (park and recreational facilities) 

Cooper v. Aaron, 358 U.S. 1 (1958) (Little Rock public schools); 

Faubus v. Aaron, 361 U.S. 197 (1959), aff'g 173 F. Supp. 944 (barring the 
closing of public schools to prevent desegregation, and the withdrawal of funds 
for the operation of public schools); 

Duckworth v. James, 267 F.2d 224 (4th Cir.), cert. den., 361 U.S. 835 (1959) 
(same). 
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facility." Henderson v. United States, 339 U.S. 816, 825 (1950). 
"Discriminations that operate to the disadvantage of two groups are 
not the less to be condemned because their impact is broader than if 
only one were affected." 339 U.S. at pp. 825-826. See also, Shelley v. 
Kraemer, 334 U.S. 1, 21-22 (1947). 


C. Virginia Compelled Defendant to Discriminate 
Against Plaintiff. 

The complaint alleged that * * * "Virginia laws impose an 
economic burden on defendant * * * and tend to compel defendant, 
in order to avoid that burden, to exclude all colored persons"* * *; 
that the law requires defendant to segregate * * * "white and colored 
persons * * * under penalty of fine"* * *; andthat* * * "itis 
a violation of the Fourteenth Amendment * * *for* * */Virginia 
to require the exclusion or segregation of persons in places of public 
accommodation, solely because of their race or color, irrespective of 
whether such compulsion is exercised directly or indirectly" iano 
(JA 3) 


The defendant is required under Virginia segregation laws to 
provide special facilities to segregate Negroes from the rest lof the 
public in the restaurant. Such requirement necessarily imposes a 
substantial burden on the restaurant owner. He must either provide 
separate rooms or devote different sections of the restaurant|to accom- 
modate white and colored people separately. One room or section might 
be overcrowded while the other section is largely empty. He would 
inevitably incur increased capital investment and operating costs in 


order to provide such separate facilities. 


Even if defendant tries to adjust the size of the separate sections 
to accord with the respective number of persons of different races 
requesting service, it would be cumbersome to do so and would certainly 
increase the costs and decrease the efficiency of operations. | Hence, in 
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order to avoid the burden of maintaining segregated facilities, defendant 
and other restaurant keepers and proprietors of other places of public 
accommodation have for many years followed the practice of excluding 
colored people entirely rather than providing separate facilities with 
even a pretense of equal accommodation. 


The allegations of the complaint in this case, which must be 
accepted as true on a motion to dismiss, state that the defendant would 
not have excluded the plaintiff except for the compulsion of Virginia law. 
It is this compulsion of state law that the plaintiff complains about. 
Whatever might be said of the exclusion of Negroes from restaurants 
because of private prejudices of the restaurant owners, it is certainly 
unconstitutional for the state to compel, or impose conditions which 
tend to force, restaurant owners to exclude Negroes from eating places 
open to the general public. 


The Supreme Court's decision in Truax v. Raich, 239 U.S. 33 (1915) 


is squarely in point. In that case, Arizona had adopted a statute imposing 
a criminal penalty on any person or company employing more than five 
persons if more than 20% of the employees were not qualified electors 
or native-born citizens. Truax, owner of a restaurant, discharged Raich 
solely because of the requirements of the law and fear of its penalties 
(239 U.S. at p. 36). Raich then sued his former employer and various 
state and local officials to have the law declared unconstitutional. The 
Supreme Court said, at p. 38: 

The fact that the employment is at the will of the parties, 

respectively, does not make it at the will of others. The 

employee has a manifest interest in the freedom of the 

employer to exercise his judgment without illegal inter- 

ference or compulsion and, by the weight of authority, the 

unjustified interference of third persons is actionable al- 

though the employment is at will. 

Since the compulsion of the Virginia segregation statutes inevitably 
affects plaintiff, he is entitled to complain of its consequences. Truax Vv. 
Raich, 239 U.S. at pp. 38-39; Meyer v. State of Nebraska, 262 U.S. 390 
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(1923); Pierce v. Society of Sisters,268 U.S. 510 (1925); Joint Anti- 
Fascist Refugee Committee v. McGrath, 341 U.S. 123 (1951); Barrows 
v. Jackson, 346 U.S. 249 (1953); N.A.A.C.P. v. Alabama, 357 U,S. 449 
(1958); Bates v. City of Little Rock, _-U.S._, 80 S. Ct. 412 (1960), 
note 9. 


Finally, if the defendant were to admit Negro customers to the 
restaurant on a nonsegregated basis defendant would be subject to 


criminal prosecution. The complaint shows that defendant had no 
personal or other reason for discriminating against plaintiff and did 

so in an attempt to comply with Virginia law. This is state compulsion 
which imposes discrimination upon plaintiff. 


Thus, the complaint clearly shows that in the absence of Va. Code 
secs. 18-327 and 18-328 defendant would have admitted plaintiff to the 
restaurant, and that state compulsion alone was the cause of the dis- 
crimination. This is the "natural operation and effect" of the state 
segregation laws. Cf., Truax v. Raich, supra, at p. 40. 


"There is a vast difference — a Constitutional difference between 
restrictions imposed by the state which prohibit [ plaintiff's being admit- 
ted to the restaurant, and the refusal of defendant to admit plaintiff] 
where the state presents no such bar." McLaurin v. Oklahoma State 
Regents, 339 U.S. 637, 641 (1950); Shelley v. Kraemer, 334 U.S. 1, 13-14 
(1948). 


Plaintiff's right * * * "to the full and equal benefit of/all laws 
* * * as is enjoyed by white citizens," (42 U.S.C. 1981) * * * "can 
neither be nullified openly and directly by [the] state* * * nor nul- 
lified indirectly * * * through evasive schemes for segregation 
whether attempted 'ingeniously or ingenuously.'"' Cooper v. Aaron, 
358 U.S. 1, 17 (1958). 
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order to avoid the burden of maintaining segregated facilities, defendant 
and other restaurant keepers and proprietors of other places of public 
accommodation have for many years followed the practice of excluding 
colored people entirely rather than providing separate facilities with 
even a pretense of equal accommodation. 


The allegations of the complaint in this case, which must be 
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unconstitutional for the state to compel, or impose conditions which 
tend to force, restaurant owners to exclude Negroes from eating places 
open to the general public. 
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19 


(1923); Pierce v. Society of Sisters,268 U.S. 510 (1925); Joint Anti- 
Fascist Refugee Committee v. McGrath, 341 U.S. 123 (1951); Barrows 
v. Jackson, 346 U.S. 249 (1953); N.A.A.C.P. v. Alabama, 357 U}S. 449 
(1958); Bates v. City of Little Rock, _ U.S. ___, 80 S. Ct. 412 (1960), 
note 9. 


Finally, if the defendant were to admit Negro customers to the 
restaurant on a nonsegregated basis defendant would be subject to 
criminal prosecution. The complaint shows that defendant had no 
personal or other reason for discriminating against plaintiff and did 
so in an attempt to comply with Virginia law. This is state compulsion 
which imposes discrimination upon plaintiff. 


Thus, the complaint clearly shows that in the absence of| Va. Code 
secs. 18-327 and 18-328 defendant would have admitted plaintiff to the 
restaurant, and that state compulsion alone was the cause of the dis- 
crimination. This is the "natural operation and effect" of the state 
segregation laws. Cf., Truax v. Raich, supra, at p. 40. 


"There is a vast difference — a Constitutional difference between 
restrictions imposed by the state which prohibit [ plaintiff's being admit- 
ted to the restaurant, and the refusal of defendant to admit plaintiff] 


where the state presents no such bar."" McLaurin v. Oklahoma. State 
Regents, 339 U.S. 637, 641 (1950); Shelley v. Kraemer, 334 U.S. 1, 13-14 
(1948). 


Plaintiff's right * * * "to the full and equal benefit of all laws 
* * * as is enjoyed by white citizens," (42 U.S.C. 1981)* * * "can 
neither be nullified openly and directly by [the] state* * *) nor nul- 
lified indirectly * * * through evasive schemes for segregation 
whether attempted 'ingeniously or ingenuously.'"' Cooper v. Aaron, 
358 U.S. 1, 17 (1958). 
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D. Virginia's Racial Segregation Laws Constituted 
Defendant a State Agent to Enforce Racial Segre- 
gation in the Restaurant. 


oe ee $$ 


The statutory obligation of racial segregation imposed upon defend- 
ant by the state, in effect, creates defendant a state agent to enforce seg- 
regation in the restaurant. The power vested in defendant by Va. Code 
sec. 18-328, for example, to eject patrons under its authority made the 
defendant a "repository of state power."" Home Telephone & Telegraph 
Co. v. City of Los Angeles, 227 U.S. 278, 286-287 (1913). 


Thus when defendant's manager excluded plaintiff from the 
restaurant solely and expressly because Virginia law, custom or usage 
required the exclusion of colored persons, he was acting * * * "in the 
name of the State and for the State,"* * *havingbeen* * * 
"clothed with the State's powers," in so acting. Raymond v. Chicago 
Union Traction Co., 207 U.S. 20, 35-36 (1907). 


The importance of defendant's agency to the state is emphasized 
by the fact that the state's racial policy cannot be effectuated in the 
restaurant unless defendant actively does something to carry it out 
whenever a Negro enters the premises as a prospective customer. In 
order to fulfill the statutory obligation of enforcing the state segregation 
law, defendant must: (1) either segregate the Negro patron from the 
white patrons; (2) eject anyone who does not comply with the segregated 


seating arrangement; (3) or exclude the Negro entirely. Hence,* * * 
“the situation is unavoidably one in which the State has committed decisive 
action to a private party. * * * Power possessed by virtue of state 


law and made possible only because the wrongdoer is clothed with the 
authority of state law is action taken under the color of state law." 
Baldwin v. Morgan, supra, 251 F.2d at p. 790. 


The defendant, * * * "if not doing more is at least aiding and 
abetting the state action condemned by the Fourteenth Amendment and 
the Civil Rights Act. * * * Those who directly assist ** * * in 
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carrying out the unlawful action become a part of it and subject to the 
sanction of Section 1983 [ of U.S.C., Title 42]. * * * State law leaves 
to another [the defendant] the obligation of enforcing its policy. When 


given police power, individual citizens become state agents without 
question. * * * The private person* * * takes its character as 


a state agency from the duties imposed upon it by state statutes." Id., 
at pp. 789-790.° (Emphasis supplied) 


E. The Defendant's Discrimination Against Plaintiff 
on the Basis of the Custom and Usage of Virginia 
to Exclude Negroes from Public Eating Places 


Violates 42 U.S.C., sec. 1983. 


The complaint alleged that * * * "defendant, as well as other 
public restaurant keepers in Virginia, are following, and have|for many 
years followed, a custom or usage of systematically excluding Negroes: 
from their facilities under color of sec. 18-327, CODE OF VIRGINIA." 
(JA 3) 


In past years, keepers of public restaurants attempted somewhat 
to comply with the "Separate but Equal" rule by affording Negro patrons 
segregated facilities in the kitchen, or a separate room, or at a "stand- 
up" or "take-out" counter. This practice has largely been replaced, in 
racially-segregated communities, by the custom or usage of providing 
no facilities for serving Negroes and of excluding them entirely. The 
defendant follows this practice. U.S.C., Title 42, sec. 1983 provides: 


c The Baldwin case, which involved a railroad terminal company, is not 
distinguishable from the instant case wherein the discrimination incurred in 
a public restaurant. The facilities in both cases are public accommofiations 
operated by private persons. Each is dedicated to a public use; eachjis licensed 
and regulated by state and federal authority in the public interest. Involved in 
both cases is the constitutional right to be free from state-imposed racial dis- 
abilities and deprivation thereof by private persons acting under the color of 
state law. Any differences in the details of regulation of the respective accom- 
modations in these cases do not affect the right to be free from unlawful racial 
restrictions whether imposed by state law, or by a private person acting under 
the color of state law or by private persons acting in concert with state agents to 
deprive another of equal protection secured by the 14th Amendment and the civil 
rights acts. The common denominator of Baldwin and this case is that the respec- 
tive defendants are acting as state agents under the authority of the state racial 
segregation laws. 
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Every person who, under color of any statute, ordinance, 

regulation, custom or usage of any State or Territory, 

subjects, or causes to be subjected, any citizen of the 

United States or other person within the jurisdiction 

thereof to the deprivation of any rights, privileges, or 

immunities secured by the Constitution and laws, shall 

be liable to the party injured in an action at law, suit in 

equity, or other proper proceeding for redress. 

As a result of the discrimination against plaintiff on the basis of 
the custom or usage of Virginia, plaintiff was deprived of * * * "the 
full and equal benefit of alllaws * * * as is enjoyed by white citizens," 


a right secured by U.S.C., Title 42, sec. 1981. 


F. The Interplay of Governmental and Private Action 
Is State Action Prohibited by the Fourteenth Amend- 
ment. 

After charging the systematic exclusion of Negroes from public 
restaurants under ithe color of law, the complaint alleged that* * * 
“this custom or usage * * * has been produced by the interplay of 
governmental and private action." (JA 3) 


The interplay of state law and the imposition of its sanctions upon 
defendant, if defendant had admitted plaintiff to the restaurant as a 
customer on a nonsegregated basis, and the practice of systematically 
excluding Negroes from restaurant accommodations in Virginia, con- 
stitute discriminatory state action within the Fourteenth Amendment 
and the civil rights act. * * * The crucial factor is the interplay 


of governmental and private action." N.A.A.C.P. v. Alabama, 357 U.S. 
449, 463 (1958). 


The holding of the court below that * * * "there is no reason to 
hold that the action of the defendant in this case constituted state action,” 
(JA 6) is, therefore erroneous, and should be reversed. 


ARGUMENT 


(Part B) 


In the preceding portions of this brief the plaintiff has pitched his 
case to recover damages under U.S.C., Title 42, sec. 1983 on the basis 
that defendant's discrimination against plaintiff was supported and com- 
pelled by state law. On that cause of action the plaintiff is entitled to go 
to trial to prove the amount of damages which he sustained. 


In this portion of the brief, the plaintiff contends that he| also has 
another and separate basis for suing the defendant under which he would 
not have to prove the amount of damages he sustained, but would be 
allowed to recover a fixed statutory penalty of $500. This separate 
claim is based on the Act of March 1, 1875, c. 114, 18 Stat. 336, and 
is independent of the claim for damages under U.S.C., Title 42, sec. 
1983. 


IV 


THE COMPLAINT STATES A CAUSE OF ACTION FOR RECOVERY OF 
THE PENALTY PRESCRIBED IN THE ACT OF MARCH 1, 1875 


If the complaint is sufficient to state a claim for damages, as 
contended in the foregoing argument, it is also sufficient to state a 
claim for the penalty prescribed in sec. 2, Act of March 1, 1875, c. 114, 
18 Stat. 336. 


In markedly similar language to U.S.C., Title 42, sec. 1982, ’ 
sec. 1 of the Act secures to all persons the right "* * * to full 


and equal enjoyment of the accommodations, advantages, facilities 
and privileges of inns, public conveyances, * * * theatres and other 


places of public amusement; subject only to the conditions and limitations 


> 
Note 10, infra. 
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established by law, and applicable alike to citizens of every race and 
color." Sec. 2 provides: "* * * any person who shall violate the 


foregoing section by denying to any citizen, except for reasons by law 
applicable to citizens of every race and color, * * * the full and 
equal enjoyment of any of the accommodations, * * * enumerated, 
or by aiding * * * such denial, shall, * * * pay the sum of five 
hundred dollars to the person aggrieved thereby, +e ES 
(Emphasis supplied) 


The plain language of the Act shows a legislative purpose to 
provide against deprivations of equal protection of law by state law 
or state action. Whatever may be saidofa purpose to act directly 
upon the individual, the Act does inhibit the enactment or enforcement 
of any state law respecting admission to public accommodations unless 
such law is applicable alike to citizens of every race and color. In 
this respect, the 1875 Act is quite similar to U.S.C., Title 42, secs. 
1981, 1982. 


In addition, the Act prohibits private persons from denying any 
citizen the right of equality of treatment in admission to public accom- 
modations under color of, or by aiding, discriminatory state law. In 
this respect, the legislation is similar to U.S.C., Title 42, secs. 1983, 
1985(3), in that private persons are prohibited from acting under the 
color of law or jointly with the state in denying a citizen equal protec- 
tion of law. 


The Act, when read in pari materia with the cited sections of 
the other civil rights statutes, is appropriately applicable to the present 
controversy because: (1) Congress has the power to prohibit both dis- 
criminatory state action and discriminatory private action which has 
the support or sanction of state law; (2) the 1875 Act applies to, and 
forbids, private persons acting under color or compulsion of discrimina- 
tory state law or state action; and (3) Congress intended that public 
restaurants should be included in the public accommodations enumerated 
in the Act. 
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A. The Act is Applicable to Discriminatory State Laws. 

In the Civil Rights Cases, 109 U.S. 3 (1883), the Supreme Court 
held that the Act was enacted on the basis of the Fourteenth Amendment, 
which prohibits discriminatory state action, and voided the Act's appli- 
cation to private discrimination which was unsupported by state law. 
The Court specifically noted that* * * "if the laws themselves make 
any unjust discrimination, * * * Congress has full power to afford a 
remedy under the amendment." 109 U.S. at p. 25. "The only question" 


before it, said the Court, "is whether the refusal of any persons of the 


accommodations * * * by an individual, and without any sanction or 
support from any state law or regulation," is constitutional.® In 1913, 


the Court reaffirmed the Civil Rights Cases decision and voided the 
application of the Act to private discrimination in interstate commerce.? 


Plaintiff does not now raise any of the issues decided in either 
of the foregoing cases. Instead, the validity of the Act is urged upon 
the very basis recognized by the Supreme Court in the Civil Rights 
Cases, namely, the power of Congress to provide a remedy against 
state law or state action which deprives a citizen of equal protection 
of law. And no court has ruled the Act invalid as applied to discrimina- 
tory state laws or state action. 


In the exercise of jurisdiction to declare federal legislation void, 
the Court has rigidly adhered to the rule * * * "never to formulate 
a rule of constitutional law broader than is required by the precise 
facts to which it is to be applied." United States v. Raines, | __ U.S. 
__, 80 S.Ct. 519, 522 (1960). Thus the narrow limits within which the 
1875 Act has been previously construed leaves open the question of its 
validity as applied to the facts presented here. 


8 109 U.S. at p. 23. (Emphasis supplied.) 
9 Butts v. Merchants & Miners Transportation Co., 230 U.S. 126 (1913). 
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The fact that'the Act has not heretofore been invoked in a case 
involving discrimination based on state action is not a valid reason for 
refusing to apply it now in a case which squarely involves state action. 
Cf., Hurd v. Hodge, 334 U.S. 24 (1948), where R. S., sec. 1978 (U.S.C., 
Title 42, sec. 1982) was applied for the first time in 1948 to discrimina- 
tion enforced through governmental power,2° and District of Columbia v. 
John R. Thompson Co., Inc., 346 U.S. 100 (1953), which applied the 1872 
and 1873 civil rights ordinances of the District of Columbia for the first 
time in 1953.24 


B. Congress Intended the Act to Apply to State Action. 


The purpose of the Act, in the words of its author, Charles Sumner 
of Massachusetts, is * * * "Equality before the Law to which now, for 
the first time in our history, all political parties are distinctly pledged." !? 


In moving referral of his bill (the provisions of which included hotels, 
houses of public entertainment, theatres, public schools, incorporated 
colleges, universities and cemeteries, juries and public conveyances) 
to the Senate Judiciary Committee, he said: 


10 2 g., sec. 1978 (42 U.S.C. 1982), which grants to all persons * * *"the 
same right * * *as is enjoyed by white citizens * * *to inherit, purchase, lease, 
sell, hold and convey real and personal property," was upheld as applied to govern- 
mental action. R. S., sec. 2004 (42 U.S.C. 1971), which grants to all citizens the 
right *** "to vote at all *** elections, without distinction of race," was upheld 
in Terry v. Adams, 1345 U.S. 461 (1952), where the Court found that "State authority 
had come into play" sufficiently to bring the private Jaybird Democratic Associa- 
tion within the scope of state action; and in U.S. v. Raines, supra, as applied to 
action by state registrars depriving Negroes the right to register to vote, even 
though the statute might be invalid as applied to "purely private" action. 


i Acts of the Legislative Assembly of the District of Columbia, June 20, 1872 
and June 26, 1873 (D.C. Laws, 1871-1873, pp. 65, 116). 


12 20 COMPLETE WORKS OF CHARLES SUMNER 203 (1900), address, Apr. 
9, 1872, before his house in Washington. 
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When this bill shall become a law, as I hope it will very 
soon, I know nothing further to be done in the way of legi 
lation for the security of equal rights in this Republic. 
(CONG. GLOBE, 41st Cong., 2nd Sess., p. 3434) 


Our colored fellow-citizens must be admitted to complete 
equality before the law in every thing regulated by law, 
they must be equal with their fellow citizens. There is 
the simple principle on which this bill stands. (CONG. 
REC., 43rd Cong., 1st Sess., p. 11) (Emphasis supplied) 


The denial of any right is a wrong that darkens the enjoy- 
ment of all the rest. * * * The precise rule is Equality 
before the Law; * * * that is, that condition before the 
Law in which all are alike — being entitled, without any 
discrimination to the equal enjoyment of all institutions, 
rivileges, advantages and conveniences created or regu- 
lated by law. (CONG. GLOBE, 42nd Cong., 2nd Sess., p. 
381) (Emphasis supplied.) 


This is * * * no question of social equality. * * * 
The object is simply Equality before the Law, a term which 


explains itself * * * Equality in all institutions created 
or regulated by law. * * * Equality is not only a ri but 
a duty. * * * Separation implies one thing for a er 
person and another thing for a colored person, but equalit 


is where all have the same alike. (Id., 382-383) (Emphasis 
supplied) 


Benjamin Butler, Chairman of the House Judiciary Committee, 
who sponsored the companion bill in the House (in which schools, 
cemeteries and juries were eliminated in committee), which bill was 
finally enacted as the 1875 Act, explained the object of the legislation 


in the same terms. 


ae Sumner began his efforts on behalf of this legislation in 1867. It was first 
approved by the Senate as a rider to the general Amnesty Bill on Feb. 9, 1872, 
but the Amnesty Bill failed to get the 2/3 vote necessary for passage; CONG. 
GLOBE, 42nd Cong., 2nd Sess., p. 919. Sumner subsequently introduced the 
measure (S. 1) as an independent bill, Dec. 3, 1873. Id., 43rd Cong., \lst Sess., 
p. 2. And Benjamin Butler, Chairman of the House Judiciary Committee, intro- 
duced a similar bill (H.-R. 790) Dec. 18, 1873. Id., 318. See, Wormuth, The 
Present Status of the Civil Rights Act of 1875, 6 UTAH L. REV. 153 (1958). 


The Sumner bill passed the Senate May 22, 1874, with the school provisions, as 
a memorial to him. Sumner had died the previous March 11. The Butler bill, 
with schools, cemeteries and juries eliminated, passed the House Feb. 4, 1875, 
and the Senate, Feb. 27, 1875. . CONG. REC., 43rd Cong., 2nd Sess., pp. 1011, 
1870. The President approved the measure on Mar. 1, 1875. 
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The bill gives to no man any rights which he has not by law 
now, unless some hostile state statute has been enacted 
against him. * * * Every man has a right to go into any 
place of public amusement or entertainment for which a 
license by legal authority is required * * * that is, while 
he behaves himself and pays the requisite costs, charges 
and fees, and he has a right of action now against every 
man who interferes with that right unless there is some 
hostile state of legislation. * * * No State has a right 
to pass any law which inhibits the full enjoyment of all 
rights she gives her citizens by discriminating against 
any class of them provided they offend no law. (CONG. 
REC., 43rd Cong., 1st Sess., pp. 340-341.) (Emphasis 
supplied) 


Now, then, we propose to give to whoever has this right 
taken away from him the means of overriding that state 


of hostile legislation, * * *, This is the whole of the 
pill. Id. (Emphasis supplied) 


Thus, the central theme of the authors and sponsors of the 1875 
Act was equal protection of law, which Senator William Lawrence of 
Ohio said* * * "must include every benefit to be derived from law." 
Id., pp. 380-381. The complaint shows that the operation and effect of 
Va. Code secs. 18-327 and 18-328 deprive Negroes, including plaintiff, 
of this right. 


C. Defendant's Action Is Within the Provisions of the Act. 


Sumner explained that the legislation was * * * "simply sup- 


plementary to the existing Civil Rights Law.” (The Civil Rights Acts 
of 1866, 1870 and 1871, R. S., secs. 1977, 1978, 1979, 1980). 


It stands on the same requirements of the Constitution. 
If the Civil Rights Law is above question, as cannot be 

doubted, then also is the supplementary amendment, for 
it is only the complement of the other, and necessary to 


its completion. Without the amendment the original law 
is imperfect. 


* * * No doubt the supplementary law must operate, 
not only in national jurisdiction, but also in the States, 


precisely as the Civil Rights Law. Otherwise it will be 
of little value. * * *'Itis recisely because the force 
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of things tends always to destroy equality that the force 
of legislation should always tend to maintain it." (CONG, 
GLOBE, 42nd Cong., 2nd Sess., p. 383.) (Emphasis 


supplied) 


After citing Holingshed, Kent, Parsons and Story on the obligations 


of innkeepers and common carriers, Sumner said: 


Theatres and other places of public amusement, Heensed 
by law, are kindred to inns or public conveyances, thoug 
less noticed by jurisprudence. But, like their prototypes, 
they undertake to provide for the public under sanction of 
law. They are public institutions regulated if not created 
by law, enjoying privileges, and in consideration thereof 
assumin duties not unlike those of the inn and the publi 
conveyance. From essential reason, the rule should be 

the same with all. 


Butler said that the bill * .*: * "allows men and women of dif- 
ferent colors only to come together in public, in theatres, in stage- 
coaches and cars, in public houses." (CONG. REC., 43rd Cong., 2nd 
Sess., p. 1006.) (Emphasis supplied) 


Social equality is not effected or affected by law. It can 
only come with the voluntary will of each person, * * * 
Inns or taverns are for all classes of people; and every 
man, high and low, rich and poor, learned or ignorant, 
clean or dirty, has a right to go into aninn. * * * Nor 
is there association in meeting a man in aninn, Iam 
not obliged to speak to any man or associate with him if 
I meet him at an inn. I am not obliged to associate with 
any man I meet at the table of a railroad refreshment 
room. This whole argument to prejudice I desire once 
and for all to repudiate. I put this question upon a stric 
basis of right. (Id., 940) (Emphasis supplied) 


It is, of course, entirely clear that sections 1981, 1982 and 1983 
of Title 42, U. S. Code, which have time and again been applied by the 
courts, effectively prohibit any person (including the defendant) from 
discriminating against another (including the plaintiff) under the color 
of law in the use and enjoyment of public facilities. Since the|1875 Act 


was intended by its sponsors as supplementary and complementary to 
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these existing civil rights statutes, and in view of their intention to 
apply the protection of the Act to public accommodations of the generic 
character such as inns, theatres, places of public amusement, it is 
inconceivable that Congress intended to use these phrases "inns, . - . 
places of public amusemen t as excluding similar places with other 
names such as "tavern, saloon, restaurant, ice-cream parlor," etc. 
Rather, the words used in the Act were intended to cover the wide 
variety of places which have functions similar to "inns" and "places 
of public amusement." Cf., WILLCOCK, THE LAWS RELATING TO 
INNS, HOTELS, ALEHOUSES AND PLACES OF PUBLIC ENTERTAIN- 
MENT (London, 1829), p. xiv, where an inn, within the meaning of the 


licensing acts, included * * * "any inn, alehouse or victually-house;"’ 
and the Innkeepers Liability Act of 1863, 26 & 27 Vict., c. 41, defining 
aninnas* * * "any hotel, inn, tavern, public house or other place 
of refreshment." 17 HALSBURY, THE LAWS OF ENGLAND 305 

(1905). ** 


The defendant herein would be known as a victualler? at common 
law, and Blackstone states that * * * "if an innkeeper or other victual- 
ler, hangs out a sign and opens his house for travellers, it is an implied 
engagement to entertain all persons who travel that way." 3 BL. COM. 
166 (9th ed. 1783). (Emphasis supplied) 


"It is the proper function, indeed the obligation of the judiciary 
to give effect to the obvious purpose of the Legislature, and to that end 
‘words used may be expanded or limited according to the manifest 


reason and obvious purpose of the law. The spirit of legislative direc- 
tion prevails over the literal sense of the terms.’ Evans v. Ross, 


—_—_——_—_—__—— 


14 the Refreshment Houses Act of 1860, 23 & 24 Vict., c. 27, 9 COMPLETE 
STATUTES OF ENGLAND 923, 925 (1929), defined public refreshment houses as 
* * * 'tall houses, rooms, shops or buildings kept open for public refreshment, 
resort and entertainment * * * not being licensed for the sale of beer, cider, 
wine or spirits. 


S A victualling-house is a house where persons are provided with victuals, 
but without lodging. 3 STROUD'S JUD. DICT. 2187 (1903). 
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55 N.J. Super 266, 270, 150 A.2d 512, 514 (1959). "'The cardinal principle 
of statutory construction is to save and not destroy.” N.L.R.B v. Jones 
& Laughlin Steel Corp., 301 U.S. 1, 30 (1937). 


In view of the foregoing, * * * "the complaint here called for an 
application of the statute clearly constitutional under the [ Fourteenth] 
Amendment. * * * And as to the application of the statute called for 
by the complaint, * * * it is enough to say that the conduct charged 
* * * is certainly * * *'state action’ * * * subject to the ban 
of that Amendment, and that legislation designed to deal with such dis- 
crimination is ‘appropriate legislation’ under it." United States v. 
Raines, supra, 80 S.Ct. at pp. 524-525. 


ARGUMENT 
(Part C) 


Vv 


THIS CASE INVOLVES QUESTIONS OF NATIONAL IMPORTANGE 


The court in Williams v. Howard Johnson's Restaurant, 268 F.2d 
at p. 846, recognized * * * "the substantial inconvenience and embar- 
rassment to which persons of the Negro race are subject in the denial 


to them of the right to be served in public restaurants." But this case 


is even more important than the inconvenience and embarrassment 
inflicted upon Negroes and white persons in Virginia. It affects the 
19,813,000 of the non-white population (1959 U.S. Census Bureau esti- 
mate) of the United States, of which the Negro is the largest minority, 
and the nation as a whole. Its significance is underlined by the recent 
admission to statehood of Alaska and Hawaii with their multitude of 
racial and ethnic groups. 
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Although the United States is today a leader in world affairs the 
systematic exclusion of the colored races from public accommodations 
is a constant source of national embarrassment. Some of the more 


recent examples are as follows: 


1. The President, in effect, made a public apology when 
he invited the Finance Minister of Ghana to the White 
House_® for lunch after the latter had been refused 
accommodations because of race ina Howard Johnson's 
Restaurant in Delaware on October 7, 1957. a 


A top Nigerian labor official touring the United States 
said: "We feel bitter about this," when told not to 
return to a ggwn town Kansas City cafeteria because 
of his race. 


A Negro alderman of St. Louis was excluded from a 
Howard Johnson's Restaurant in St. Louis, and was 
arrested when he insisted on service.19 


A South American neuro-physiologist was denied the 
right to go to an amusement park in Charles County, 
Maryland, solely on racial grounds. 


International attention has been focused on lunch 
counter discrimination in Virginia and other southern 
states in which Negro college students and others have 
been arrested for protesting such discrimination, and 
state anti-trespass statutes have been strengthened to 
discourage the protesters.?} 


In a letter to the Fair Employment Practice Committee on May 
8, 1946, the Honorable Dean Acheson, then Acting Secretary of State, 


wrote: 


16 WASHINGTON POST, Oct. 10, 1957, p. A-1. The State Department issued 
a statement saying it "greatly regrets that this incident has occurred involving 
a great friend and distinguished visitor." Id. 


17 54. Oct. 9, 1957, p. A-1. 

18 t4., Jul. 30, 1959, p. A-2. 

19 WASHINGTON EVENING STAR, Aug. 10, 1959, p. A-4. 
20 WASHINGTON POST, Jul. 27, 1959, p. B-1. 


21 14., Feb. 6, 1960, p. D-2, Feb. 9, 1960, p. A-1, Feb. 19, 1960, p. A~3, Feb. 
23, 1960, p. A-1, Feb. 24, 1960, p. B-3, Feb. 26, 1960, p. A-2, and Mar. 19, 1960, 
p. A-1; WASHINGTON EVENING STAR, Feb. 13, 1960, p. A-2, Feb. 23, 1960, 

p. A-4, and Feb. 25, 1960, p. A-3; 75 TIME (Feb. 22, 1960) 20. 
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The existence of discrimination against minority groups in 
this country has an adverse effect upon our relations wit 
other countries. We are reminded over and over by som 
foreign newspapers and spokesmen, that our treatment of 
various minorities leaves much to be desired. While some- 
times these pronouncements are exaggerated and unjustified, 
they all too frequently point with accuracy to some form of 
discrimination because of race, creed, color or national 
origin, Frequently we find it next to impossible to formu 
late a satisfactory answer to our critics in other countries; 
the gap between the things we stand for in principle and the 
facts of a particular situation may be too wide to be bridged. 
An atmosphere of suspicion and resentment in a country 
over the way a minority is being treated in the United States 
is a formidable obstacle to the development of mutual under- 
standing and trust between the two countries. * * * I 
think it is quite obvious * * * that the existence of dis- 
criminations against minority groups in the United States is 
a handicap in our relations with other countries, * * *22 


The Constitution lays a duty upon the Court to level by its judg- 
ment the barriers of color. As the most important agency of social 
control the law should know no color line. * * * "No higher| duty, 
no more solemn responsibility, rests upon this Court, than that of 
translating into living law and maintaining this constitutional shield 
deliberately planned and inscribed for the benefit of every human being 
subject to our Constitution — of whatever race, creed or persuasion." 
Chambers v. Florida, 309 U.S. 227, 241 (1939). 


CONCLUSION 
The decision below is erroneous and should be reversed! 


Respectfully submitted, 


CHARLES E. WILLIAMS, 
1329 Shepherd Street, N.W. 
Phineas Indritz Washington 11, D.C. 


Of Counsel Appellant Pro Se 


22 WO SECURE THESE RIGHTS:" REPORT OF THE PRESIDENT" 
COMMITTEE ON CIVIL RIGHTS (1947), pp. 146-147. 


Docket Entries 


Complaint for Damages and Statutory Penalty 


Motion to Dismiss . a ee ee . . 
Points and Authorities in Support of Motion 
to Dismiss 


Oral Opinion Below -- [Transcript of Proceedings before 
U. S. District Judge Joseph C, McGarraghy, 
Jan. 26, 1960) . . ; 


Order Dismissing Complaint 


Notice of Appeal 


JOINT APPENDIX 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


CHARLES E. WILLIAMS, 
Plaintiff, 
Vv. 


HOT SHOPPES, INC., 


) 
) 
) CIVIL NO, 3332-59 
) 


Defendant. : 


DOCKET ENTRIES 
Proceedings 


Complaint filed; appearance of plaintiff, pro se. 
Service of summons. 


Motion to dismiss complaint filed with Points & Authorities; 
appearance of Whiteford, Hart, Carmody & Wilson for 
defendant. 


Points & Authorities of plaintiff in opposition to defendant's 
motion to dismiss. 


Amendment of plaintiff's Points & Authorities. 


Appearance of Charles J. Steele for defendant. 
Order dismissing complaint. 

Notice of Appeal filed; cost bond of $250 approved and filed. 
Transcript, clerk's copy, filed. 
Transcript, Court's copy, filed. 


[ Filed November 25, 1959] 
COMPLAINT FOR DAMAGES AND STATUTORY PENALTY 

Charles E. Williams, above-named plaintiff, respectfully alleges 
as follows: 

1. Jurisdiction is invoked under 28 U.S.C., secs, 1343, 1355; 

42 U.S.C., secs. 1983, 1984; and sec. 3, Act of March 1, 1875, 18 Stat. 
336, hereinafter called the Act of 1875. 

2. Plaintiff is a citizen of the United States resident in the 
District of Columbia and is of Negro ancestry. 

3. Defendant is aDelaware corporation. It maintains executive 
offices in Bethesda, Maryland, from which service units, pantry houses, 
cafeterias and restaurants are operated in Maryland, the District of 
Columbia and nearby Virginia, including a restaurant located at 900 
North Washington Street, Alexandria, Virginia. The latter restaurant 
is a place of public accommodation available to the general public for 
the service of food and beverage. 

4, On November 5, 1959, plaintiff entered defendant's restaurant 
at 900 North Washington Street, Alexandria, Virginia, ina peaceful and 
orderly manner, for the purpose of obtaining food and beverage, while it 
was then open for business and occupied by others of the public who were 
then enjoying the accommodations of the business conducted on the prem- 
ises. But defendant's manager, one Fred McClure, acting within the 
scope of his authority, refused to serve plaintiff and excluded him from 
the restaurant, solely by reason of plaintiff's race or color, under the 
color of state law, custom or usage. 

5. Defendant's manager stated that Virginia law required him to 
refuse to serve plaintiff and to exclude plaintiff from the dining room, 
that neither he nor defendant had any personal or other reason for exclud- 


ing plaintiff from the restaurant except for the understanding that Virginia 


law, as well as the custom and usage of the community, compelled the 
exclusion of colored persons from the restaurant. 
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6. Sec. 18-327, CODE OF VIRGINIA, requires operators of "any 
place of public entertainment or public assemblage which is attended 
by both white and colored persons," to segregate them, under penalty 
of fine of not less than $100 or more than $500 for each violation of the 
statute. Sec. 18-328, CODE OF VIRGINIA, requires patrons to comply 
with such segregated seating, under penalty of fine of not less than $10 
or more than $25 for each violation of the statute; authorizes the operator 


or manager of the place, "or any public (sic) [police] officer or other 


conservator of the peace," to eject any person who fails to comply with 
such segregation requirement; and provides that any such ejected per- 
son shall not be entitled to a refund of any admission paid by him, These 
laws, in effect, require operators of places of public accommodation, 
including the aforesaid restaurant, which are open to the general public, 
to exclude all Negroes unless special facilities are provided to segre- 
gate them from the rest of the public. 
7. The cited Virginia laws impose an economic burden upon 
defendant by requiring it to erect partitions or separate facilities for 
white and colored persons in restaurants operated in Virginia, and thus 
tend to compel defendant, in order to avoid that burden, to exclude all 
colored persons entirely. It is a violation of the Fourteenth Amendment 
to the federal Constitution for the State of Virginia to require the exclu- 
sion or segregation of persons in places of public accommodation, solely 
because of their race or color, irrespective of whether such state com- 
pulsion is exercised or accomplished directly or indirectly, 
8. The defendant, as well as other public restaurant keepers in 
Virginia are following, and have for many years followed, a custom or 
usage of systematically excluding Negroes from their facilities under 
the color of sec. 18-327, CODE OF VIRGINIA. This custom or usage 
of Virginia has been produced by the interplay of governmental and 
private action over a long period of time. By being excluded from pub- 
lic dining facilities by reason of said custom or usage, Negroes, includ- 
ing the plaintiff, are deprived of "the full and equal benefit of all laws," 
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respecting access to public restaurants, "as is enjoyed by white citizens," 


under the color of state law, custom or usage, in violation of 42 U.S.C., 
sec. 1981, and sec. 1, Act of 1875. 
9. In being denied access to the restaurant, as alleged, solely by 


reason of race or color, plaintiff was damaged and irreparably injured 
on account of the substantial inconvenience, harrassment and humiliation 
of said discrimination, and was deprived of rights secured by 42 U.S.C., 
sec. 1981, and sec. 1, Act of 1875, and for such deprivation, plaintiff sues 
defendant. 

WHEREFORE, plaintiff demands judgment of $5,000 damages and 
the assessment of the statutory penalty of $500 against defendant with 
full costs of this action as authorized by sec. 2, Act of 1875, with such 
other and further relief as to the Court may seem just and proper. 


/s/ CHARLES E. WILLIAMS, 
Plaintiff, Pro Se 
1329 Shepherd Street, N.W. 
Washington 11, D.C. 


[ Jurat dated November 25, 1959] 


[ Filed December 15, 1959] 
MOTION TO DISMISS 

Comes now the defendant, by its attorneys, and moves to dismiss 
the complaint filed herein on behalf of plaintiff, and for causes of this 
motion says: 

1. Said complaint fails to state a claim upon which relief can be 
granted as against this defendant. 

2. This Court is without jurisdiction of the subject matter of this 
action in that the complaint does not allege any question arising under 
the Constitution or laws of the United States. 

3. The complaint shows that this defendant is operating a restaurant 
on private property, and neither the 14th Amendment to the Constitution 
nor the Civil Rights Act imposes a duty upon this defendant to serve 
plaintiff. 


5 

4. The complaint shows that the service of food at defendant's 

restaurant does not constitute such restaurant a facility of interstate 
commerce, and said complaint further shows that the defendant is 

engaged in intrastate and not in interstate commerce. 

5. Said complaint does not allege any duty owed to the’ plaintiff 

which has been violated by this defendant. 


WHITEFORD, HART, CARMODY & WILSON 
By: /s/ John J. Carmody 
815 Fifteenth Street, N.W. 
Washington 5, D. C. 
Attorneys for Defendant 


POINTS AND AUTHORITIES IN SUPORT OF 
MOTION TO DISMISS 


On April 24, 1958, the plaintiff herein filed an action against 
Howard Johnson's Restaurant and two individuals in the United States 
District Court for the Eastern District of Virginia. He claimed there, 


as here, that his civil rights had been violated and that he was entitled 
to recover under the Act of 1875, because on April 20, 1958, he had been 
refused service. 
A motion to dismiss was made by the defendant, and the plaintiff 
made a motion for summary judgment. On January 7, 1959,|Judge Albert 
V. Bryan sustained the motion to dismiss and denied the motion for sum- 


mary judgment. 

An appeal was taken by the plaintiff, and the lower court's decision 
was affirmed on July 16, 1959. See Williams v. Howard Johnson's 
Restaurant, 268 F.2d 845. 

The instant case is similar in all respects to the foregoing Howard 
Johnson case except for the date (it being alleged here that service was 
refused on November 5, 1959) and the identity of the defendant. 

A reading of the foregoing case, decided by the Fourth Circuit, 
clearly shows that the instant action is without merit, and the motion 


to dismiss should be granted. 
WHITEFORD, HART, CARMODY & WILSON 


By: /s/ John J. Carmody * * |* 
Attorneys for defendant 


{ Filed March 4, 1960] 
ORAL OPINION BELOW 


[ Transcript of Proceedings before U.S. District Judge Joseph C. 
McGarraghy, Jan. 26, 1960] 


THE COURT: (After plaintiff requested opportunity for further 


argument) Well, I don't think it is necessary to submit a brief. You 


have submitted a very extensive brief which I have considered very 
fully and, of course, you have made a very complete argument on the 
motion. I don't see the need for anything further. I am prepared to 
rule. 

I have read the opinion of the Circuit Court of Appeals in the 
Howard Johnson Case with a great deal of care, and it seems to me that 
most of the contentions made by the plaintiff in this action are answered 
by the opinion of the Circuit Court of Appeals in that case with which I 
am in agreement. 

In this case, however, the thrust of the plaintiff's case is primarily 
directed to the fact that it is alleged that the action taken by the restaurant 
constituted state action. A mere allegation of state action doesn't make it 
state action, and as far as the Court can see, there is no reason to hold 
that the action of the defendant in this case constituted state action and 
therefore the Court is constrained to hold that the complaint does not 
state a cause of action and will grant the motion to dismiss. 
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[ Filed January 27, 1960] 
ORDER DISMISSING COMPLAINT 


Upon consideration of defendant's motion to dismiss the complaint 
and after argument by counsel for the respective parties in open Court, 
it is, by the Court, this 27th day of January, 1960, 

ORDERED: That said motion be, and same hereby is, granted; 
and that this action be, and the same hereby is, dismissed. 


/s/ JOSEPH C. McGARRAGHY 
JUDGE 


[ Filed February 1, 1960] 
NOTICE OF APPEAL 
Notice is hereby given that Charles E. Williams, plaintiff above 
named, hereby appeals to the United States Court of Appeals for the 
District of Columbia Circuit from the final order granting the motion 


to dismiss, entered in this action on January 27, 1960. 


/s/ CHARLES E. WILLIAMS 
Plaintiff, Pro Se 


BRIEF FOR APPELLEE 


IN THE | 


United States Court“aF Pipieals. 


For rae Disrrict or CovrTED MA Ml NY - 94960 


cee S Ly. Sbrak” 
No. 15,610 CLERK 


CHARLES E. WILLIAMS, Appellant 
Vv. ! 
HOT SHOPPES, INC., Appellee 


Appeal from the United States District Court for the 
District of oct 


Roger J. Wauurerorp 
Joun J. Garmopy , 
Cuarues J. SreeLe 
815 15th Street, N. W. 
Washington 5, D. C. 


Attorneys for Appellee. 
Wairerorp, Harr, Carmopy & WILson 
Of Counsel 


I 
STATEMENT OF QUESTIONS PRESENTED 


In the opinion of appellee, the questions presented on 
this appeal are: 


1. Are the provisions of the 14th Amendment to the 
Constitution of the United States, or 42 U.S.C. 1981 or 1983, 
or sections 1 and 2 of the Civil Rights Act of 1875, appli- 
cable to a privately owned and operated restaurant located 
in Virginia which is not engaged in interstate commerce, 
so as to enable plaintiff to maintain an action for damages 
and penalties against the proprietor upon refusal to serve 
plaintiff in such restaurant? 


2. Does such a restaurant owner have the right, as a 
matter of law, to refuse to serve plaintiff? 


INDEX AND TABLE OF CASES 


Counter-statement of the Case 
Summary of Argument 


I. Appellee, a privately owned restaurant located in 
Virginia and neither located on government prop- 
erty nor engaged in interstate commerce, had a 
right to refuse to serve appellant 


. The allegations of the complaint were such that 
the motion to dismiss was properly granted 


. There is no basis in law for holding that the action 
alleged in the complaint was the action of a state, 
or of any party other than a private person .... 


A. Appellant’s contention that appellee acted 
‘under color’? of state law, considered 


B. Appellant’s contention that Virginia com- 
pelled appellee to discriminate against ap- 
pellant, considered 


. Appellant’s contention that Virginia’s racial 
segregation laws constituted appellee a state 
agent to enforce racial segregation in the 
restaurant, considered 


. Appellant’s contention that discrimination on 
the basis of the custom and usage of Virginia 
violates 42 USC, Sec. 1983, considered 


. Appellant’s contention that interplay of gov- 
ernment and private action is state action 
prohibited by the 14th amendment, con- 
sidered 


. Appellant’s claim that a statutory penalty of $500 
based on the act of March 1, 1875, C. 114, 18 Stat. 
336, should be levied on appellee is unwarranted 
and not founded on law 


V. Conclusion 
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IN THE 


United States Court of Appeals 


For rae Disrgict or CotumsBia Crecuir 


No. 15,610 


CHARLES E. WILLIAMS, Appellant 
v. 


HOT SHOPPES, INC., Appellee 


Appeal from the United States District Court for the 
District of Columbia 


COUNTER-STATEMENT OF THE CASE 


Appellee believes the relevant facts on this appeal are 
that: 


Plaintiff, a resident of the District of Columbia, entered 
a Hot Shoppes Restaurant located in Alexandria, Virginia. 
The manager of the restaurant advised plaintiff that he 
would not be served. (JA-2) 
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Plaintiff filed suit against the defendant, contending that 
this action of the restaurant manager was really an action 
of the State of Virginia, and that said action violated 
plaintiff’s rights under the 14th Amendment to the United 
States Constitution (JA-3), 42 USC 1981, 42 USC 1983 
(JA-4), and Sections 1 and 2, Civil Rights Act of 1875 
(JA-4). 


Defendant moved to dismiss. At the conclusion of oral 
argument,’ the District Judge granted defendant’s motion 
to dismiss (JA-6), and on January 27, 1960, entered an 
order dismissing the complaint. 


SUMMARY OF ARGUMENT 


Privately owned restaurants in Virginia, which are not 
in interstate commerce, may serve whom they wish and 
refuse to serve whom they wish. In so doing they violate 
neither state nor federal law. As the allegations of the 
Complaint make clear, the restaurant in question is a 


privately owned restaurant located in Virginia. It had a 
right, therefore, to refuse to serve plaintiff. This right 
was not negated because such action complied with Vir- 
ginia law. 


The allegations in the Complaint showed quite clearly 
that the acts complained of were the acts of a privately 
owned restaurant, and not the State of Virginia. The 
allegation that defendant had acted ‘‘under color of state 
law, custom or usage’’ was a legal conclusion which the 
District Court was not bound to accept, and, furthermore, 
was a conclusion contradicted by the factual allegations 
of the Complaint. 


1 Althongh not called for by the rules of this Court, appellant had printed 
in the joint appendix Defendant’s Memorandum of Points and Authorities in 
Support of its Motion to Dismiss (JA-6). The last paragraph of appel- 
lant’s Statement of the Case (Page 4, Appellant’s Brief) then erroncously 
implies that Williams v. Howard Johnson’s Restaurant, 268 F. 2d 845 (4th 
Cir. 1959) was the only law relied on by defendant-appellee before District 
Judge MeGarraghy prior to his dismissal of the complaint immediately fol- 
lowing oral argument. 
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Appellant has suggested several theories whereby the 
actions of private individuals may be construed by the 
courts to be action of the states. None of these theories 
are applicable to the present action however. 


These theories, and appellee’s answers thereto, are: 


(A) Defendant acted under color of Virginia’s segrega- 
tion laws, and so its actions violate the 14th Amend- 
ment and federal civil rights cases. 


But mere compliance with state law is not acting 
under color of state law. 


(B) Virginia compelled defendant to discriminate against 
plaintiff. 


But the complaint also alleged that custom and usage 
were a stated reason of the restaurant manager for 
refusing to serve plaintiff, and custom and usage do 
not constitute state action. Further, even if com- 
pliance with the law was alleged as defendant’s sole 
motive, this would not make defendant’s action state 
action. 


(C) Virginia’s racial segregation laws constituted de- 
fendant a state agent. 


But the complaint did not allege that defendant was 
an agent of the state, or paid by the state. It takes 
more than compliance with law to make a private 
party an agent of the state. 


(D) Discrimination on the Basis of Custom and Usage 
violates 42 USO, § 1983.? 


But custom and usage do not constitute state action 
and under the 14th Amendment only state action may 
properly be held unlawful by a federal statute. 


(E) Interplay of Government and Private Action is State 
Action Prohibited by the 14th Amendment. 


But interplay must mean more than mere compliance 
with law. The one case cited by appellant with re- 
spect to his theory of ‘‘interplay’’ involved direct 


2 Derivation, Act. Apr. 20, 1871, ¢. 22 § 1, 17 Stat. 13, 
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action by the State of Alabama, and Alabama was 
even one of the parties to the suit. 


Appellant’s reliance on the Act of March 1, 1875, c. 114, 
18 Stat. 336, is misplaced. The applicable portions of 
that statute were declared unconstitutional in 1883. The 
statute, therefore, is of no effect today. The Supreme 
Court has held consistently that, with certain inapplicable 
exceptions concerning actions taken prior to the ruling 
of unconstitutionality, an unconstitutional statute is of 
no force or effect. 


Even if arguendo, the Civil Rights Act of 1875 were 
constitutional, it would not apply to defendant restaurant. 
American law, including decisions of the Supreme Court 
of Appeals of Virginia and the United States Court of 
Appeals for the Fourth Cirenit, has recognized the dis- 
tinction between an inn and a restaurant. The Act of 
1875 concerned inns, but not restaurants. The present 
case involves a restaurant. 


The actions alleged by appellant in his complaint were 
clearly the actions of a private person. Federal Courts 
have no statutory authorization to interfere with purely 
private acts which, because of their private nature, cannot 
violate the 14th Amendment or any statute based upon it. 


ARGUMENT 


L APPELLEE, A PRIVATELY OWNED RESTAURANT LOCATED 
IN VIRGINIA AND NEITHER LOCATED ON GOVERNMENT 
PROPERTY NOR ENGAGED IN INTERSTATE COMMERCE, 
HAD A RIGHT TO REFUSE TO SERVE APPELLANT 

Both the Supreme Court of Appeals of Virginia and 
the United States Court of Appeals for the 4th Circuit, 
within whose territorial boundaries Virginia lies, have 
ruled that a privately owned restaurant has a right to 
refuse service to anyone it wishes. Put conversely, no 
one has a right infringed upon when he is refused service 
in a privately owned restaurant in Virginia. 
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In Alpaugh v. Wolverton, 184 Va. 943, 36 S.E. 2d 906, 
Sup. Ct. of Appeals of Va. (1946) the Court stated: 


‘¢A restaurant, on the other hand, is an establishment 
where meals and refreshments are served. 28 Am. Jur., 
Innkeepers, § 10, p. 545; 43 O.JS., Innkeepers, § 1, 
subsec. b, p. 1132. 


“The proprietor of a restaurant is not subject to the 
same duties and responsibilities as those of an inn- 
keeper, nor is he entitled to the privileges of the latter. 
98 Am. Jur., Innkeepers, § 120, p. 623; 48 C.J.S., 
Innkeepers, § 20, subsec. b, p. 1169. His rights and 
responsibilities are more like those of a shopkeeper. 
Davidson v. Chinese Republic Restaurant Co., 201 Mich. 
389, 167 N.W. 967, 969 L.R.A. 1918H 704. He is under 
no common-law duty to serve everyone who applies to 
him. In the absence of statute, he may accept some 
customers and reject others on purely personal 
grounds. Nance v. Mayflower Tavern, 106 Utah 517, 
150 P. (2d) 773, 776; Noble v. Higgins, 95 Mise. 328, 
158 N.Y.S. 867, 868.” 


There is no Virginia statute imposing on restaurants 
in Virginia the duty of serving all. Nor did the complaint 
allege that there was. 


The only federal statute purporting to impose such a 
duty on individuals* was declared unconstitutional by the 
Supreme Court of the United States on October 15, 1883 
in the Civil Rights Cases, 109 US. 3. 


After considering plaintiff’s rights under the 13th and 
14th Amendments, the Court of Appeals for the 4th Cireuit 
reached the same conclusion as did the Virginia Supreme 
Court of Appeals in Alpaugh, that is, that a privately 
owned restaurant in Virginia could serve whom it wished 
and refuse to serve whom it wished. Williams v. H oward 
Johnson’s Restaurant, 268 F. 2d 845 (1959). 


In the light of Alpaugh and Howard Johnson’s Restau- 
rant, it may safely be said that a privately owned restaurant 


3 Act of March 1, 1875, c. 114, 18 Stat. 336, Sections 1 and 2. 
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in Virginia violates neither state nor federal law when it 
refuses service to a prospective customer. 


Nor were the Supreme Court of Appeals of Virginia 
and the United States Court of Appeals for the 4th Cireuit 
alone in so holding. 


In 1957 several Negroes were arrested in North Carolina 
for refusing to leave ‘‘premises reserved for members of 
the White race’, ie. an ice cream parlor. The Court 
stated that 


“<Tf the evidence, as defendants claim, establishes that 
defendants were merely exercising their constitutional 
rights, punishment for so acting should not be inflicted 
and defendants’ motion for non-suit should have 
been allowed.”’ 


The Court considered the 14th Amendment, Civil Rights 
Cases, supra, and other federal court precedent and 
concluded : 


“The right of an operator of a private enterprise to 
select the clientele he will serve and to make such 
selection based on color, if he so desires, has been 
repeatedly recognized by the appellate courts of this 
nation.’’ [Citing decisions of appellate courts in New 
York, Texas, Michigan, Missouri, Washington, Utah, 
Kansas, Illinois, California, Ohio and Virginia. ] State 
vy. Clyburn, 247 N.C. 455, 101 S.B. 2d 295, 299 (S.C. of 
N.C., 1958) 


Against this array of judicial precedent and reasoning, 
appellant has not cited and counsel for appellee has not 
found a single precedent holding that a privately owned 
restaurant, not in interstate commerce, in the absence of 
a state (or District of Columbia) statute, had a duty to 
serve all comers. 


In effect, appellant admits that appellee ordinarily 
would have a right to refuse service to whomever it pleased. 
His position is, however, that should appellee’s motive in 
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refusing service be a desire to comply with state law, or 
to bend before local custom, then he loses that right. 
(Appellant’s Brief, pages 14, 15). Should his motive, or 
at least his expressed motive, be anything else, then he 
retains the right to be selective. 


Let us follow this reasoning to its logical conclusion. 
Should a state have no law, or policy, on the subject, then 
a restaurant may refuse service to anyone. Should a state 
have a segregation statute, however, then a restaurant 
may not refuse service to someone in order to comply with 
the law, but may refuse service to the same person if 
its motive is something other than compliance with the law. 


This is appellant’s position, but surely it is an untenable 
one. Hither the Hot Shoppes Restaurant had a duty to 
serve appellant or it did not, and both the highest court 
in the state involved and the United States Court of 
Appeals for the 4th Circuit have held that it did not have 
such a duty, that it could refuse service to whomever it 


pleased. Appellee, therefore, violated neither state nor 
federal law in refusing service to appellant. 


IL THE ALLEGATIONS OF THE COMPLAINT WERE SUCH THAT 
THE MOTION TO DISMISS WAS PROPERLY GRANTED 

Appellant contends that the mere fact that he alleged in 
the complaint that the action of the Hot Shoppes’ manager 
in refusing him service was the action of the State of 
Virginia should be enough to get him to trial and past a 
motion to dismiss. (Appellant’s Brief, pages 9,10). Ap- 
pellant bases the contention on the premise that ‘‘a motion 
to dismiss confesses the truth of the operative facts 
pleaded.”? (Appellant’s Brief, page 10). 


It may be conceded that all facts well pleaded must be 
taken as true for the purpose of the motion. In the instant 
ease the Court below obviously accepted as true the facts 
alleged in the Complaint. What was rejected was the 
legal conclusion set forth in the Complaint, a conclusion 
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which was contradicted by the facts set forth in the same 
Complaint. 


The Complaint alleges (JA-2) that the Hot Shoppes man- 
ager, Fred McClure, refused to serve plaintiff and excluded 
him from the restaurant. The Complaint does not allege 
that Mr. McClure claimed to be speaking for the State 
of Virginia, that he claimed to be acting as a state police 
officer, or that he claimed to be speaking for anyone 
except the privately owned restaurant which employed him. 


Nor does the Complaint allege that appellee or Mr. 
McClure were in fact agents of the State of Virginia. 


Paragraph 4 of the Complaint (JA-2) does allege that 
Mr. McClure’s actions were ‘‘under the color of state law, 
custom or usage’’ but this is a legal conclusion, not a fact 
which the District Court was bound to accept as true. 
41 Am. Jur. Pleading § 243. Whether the facts alleged in 
the Complaint were consistent with that conclusion was the 


point of law argued before the District Court. 


The decision below was one clearly in accord with estab- 
lished law, that the act of an individual is something 
distinct from the act of a state, and does not come under 
the prohibition of the 14th Amendment or the statutes based 
upon that Amendment. The acts alleged clearly were those 
of an individual and not the state. 


The facts alleged in the Complaint were aecepted as 
true by the Court below. It was appellant’s legal con- 
clusion which was rejected. 


—_-> 


4 As was the case in Screws v. U.S., 325 U.S. 91, (1945) relied on by ap- 
pellant in his brief at page 14. 
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IIL. THERE IS NO BASIS IN LAW FOR HOLDING THAT THE 
ACTION ALLEGED IN THE COMPLAINT WAS THE ACTION 
OF A STATE, OR OF ANY PARTY OTHER THAN A PRIVATE 
PERSON 
In declaring unconstitutional the so-called Civil Rights 
Act of 1875, the Supreme Court held that the 14th Amend- 
ment and any statutes based upon it were restricted to 
state action and were not applicable to actions of private 
individuals. Appellant finds it necessary to argue in his 
brief, therefore, that even though the allegations in the 
complaint clearly show that it was the manager of a 
privately owned restaurant, speaking, at most, for that 
restaurant, who refused to serve him, still because the 
manager gave as his motive the existence of a state segre- 
gation statute and local custom, then the 14th Amendment 
and several federal statutes did apply to this action of 
the manager. 


Appellant bases this conclusion on several theories. They 
are: 

A. Defendant acted under Color of Virginia’s segrega- 
tion laws. 

B. Virginia compelled defendant to discriminate against 
plaintiff. 


C. Virginia’s racial segregation laws constituted defend- 
ant a state agent to enforce racial segregation in the 
restaurant. 


D. Defendant bowed before custom and usage, and this 
makes it subject to federal law. 

E. Defendant and the state took part in interplay of 
Government and private action, and this made defendant 
subject to federal law.* 

S Act of March 1, 1875, ¢. 114, 18 Stat. 336; Supreme Court so decided 
in the Civil Rights Cases, 109 U.S. 3 (1883). 


6 Appellant also makes a part of his argument on this subject the proposi- 
tion that the racial segregation laws are inherently discriminatory (Appel- 
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It should be noted that all these contentions raise issues 
of law only, and not of fact. No new light will be shed on 
them by a trial. They raise the issue of whether through 
some theory of law a metamorphosis took place, and the 
act of a privately owned restaurant manager became state 
action subject to federal law. 


A. Appellant’s Contention That Appellee Acted “Under Color” 
of State Law (Appellant's Brief, Pages 14-15) 


The only case cited by appellant to the effect that appel- 
lee’s action was prohibited by the 14th Amendment and by 
federal law because defendant acted under the ‘‘color’’ 
of state law is Screws v. United States, 325 US. 91 (1945). 


In Screws the defendant was a sheriff. In beating to 
death a manacled prisoner he exceeded his authority under 
Georgia law, but the Supreme Court held that nevertheless 
he had acted under color of state law. 


The Court stated, at pages 107 and 108: 


‘We are of the view that petitioners acted under ‘ color’ 
of law in making the arrest of Robert Hall and in 
assaulting him. They were officers of the law who made 
the arrest. By their own admissions they assaulted 
Hall in order to protect themselves and to keep their 
prisoner from escaping. It was their duty under 
Georgia law to make the arrest effective. Hence, their 
conduct comes within the statute.’’ (Emphasis added) 


In other words, these men were police officers of the 
state, acting as such, although exceeding their authority. 
This is clearly distinguishable from the present case. 


The principal case defining the meaning of the expression 
‘onder color of state law’’ is United States v. Classic, 313 
eared natant ae E ES 


lant’s Brief, pages 14-17). Appellee feels this proposition is not relevant to 
the instant case. None of the cases cited by appellant in this section which 
struck down ‘‘separate but equal’’ laws involved privately owned restaurants. 
Nor is it alleged in the complaint that appellee had maintained ‘‘separate 
but equal’’ facilities. 
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U.S. 299 (1941). In that case defendants were state election 
commissioners accused of tampering with ballots. The 
complaint alleged that they did so under color of law. The 
Supreme Court stated: 


‘Misuse of power, possessed by virtue of state law 
and made possible only because the wrongdoer 4s 
clothed with the authority of state law, is action taken 
‘ander color of state law.’ ”? [326] (Emphasis added). 


The defendants could not have tampered with the ballots 
had they not been clothed with the authority of state law. 
Sheriff Screws could not have arrested the prisoner he 
killed and taken him in handeuffs to a Court House, outside 
which the attack took place, had he not been clothed with 
the authority of state law. The Hot Shoppes Restaurant, 
on the other hand, had a right to refuse service to plaintiff 
irrespective of state law. In so doing it acted as a private 
corporation, and its action was not ‘“¢made possible only 
because the wrongdoer [was] clothed with the authority 
of state law.’” 


Furthermore, while a person who murders another, or 
who tampers with ballots, is a ‘‘wrongdoer’’ in that a 
legal right has been infringed upon, a person refusing 
to serve someone in a private restaurant in Virginia is 
not a wrongdoer, because no one has a right to be served 
in a private restaurant in Virginia. 


In Whittington v. Johnston, 201 F. 2d 810 (5th Cir. 1953), 
cert. den. 346 U.S. 867 (1953) the complaint alleged that 
defendant Johnston had violated plaintiff’s constitutional 
rights under 8 U.S.C. § 43.8 Dr. Johnston had signed a 

7 The Supreme Court again used this standard in Williams v. United States, 
341 U.S. 97 (1951). 

88 U.S.C, § 43 states: 


‘‘Every person who, under color of any statute, ordinance, regulation, 
custom, or usage, of any State or Territory, subjects, or causes to be 
subjected any citizen of the United States or other person within the 
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medical certificate which contributed to plaintiff’s being 
placed in a mental institution. Dr. Johnston’s action was 
in compliance with Alabama law. 


The Court held: 


“In invoking the Alabama statute, defendants were 
entitled to act upon the presumption that the statute 
is valid, as it has not been authoritatively declared 
otherwise, and that in administering it the probate 
judge would proceed in accordance with the essential 


requirements of law.’’ [811] 


“Tf plaintiff’s contentions are correct, then one who 
invokes the jurisdiction of a state court in a lunacy 
proceeding acts at his peril, and becomes liable under 
8 US.C.A. § 43 in the event it turns out that the 
statute under which the Court acts, or the procedure 
followed by the state officers in administering it, do 
not satisfy the requirements of due process. To hold 
the defendants liable in such circumstances would im- 
pose upon them a vicarious liability not contemplated 
by 8 U.S.C.A. § 43. That statute does not require those 


who regularly institute a lunacy proceeding under a 
state statute to stand sponsor for the validity of the 
statute, nor for the acts of the state officers in ad- 
ministering it.”” [812] (Emphasis added). 


And, as Judge Rives pointed out in his dissent: 


“The complaint * * * charges Dr. Johnston with pro- 
fessional or ‘official’ action necessary under Alabama 
law to the plaintiff’s commitment.’’ [813] 


jurisdcition thereof to the deprivation of any rights, privileges, or immuni- 
ties secured by the Constitution and laws, shall be liable to the party 
injured in an action at law, suit in equity, or other proper proceeding 
for redress.’” 

‘The foregoing provision was derived from Rev. Stat. $1979 which, in 
turn, was derived, with some embellishments not now material, from §1 
of the old Civil Rights Act of April 20, 1871, 17 Stat. 13, entitled ‘An 
‘Act to enforce the Provisions of the Fourteenth Amendment to the Con- 
stitution of the United States, and for other Purposes,’ ’’ Wall v. King, 
206 F. 2d 878, 879. 
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So, too, in the present case, defendant had the right to 
comply with Virginia law ‘‘to act upon the presumption 
that the statute is valid.’’? To hold otherwise would impose 
upon defendant a ‘‘vicarious liability”? not founded in law 
and repugnant to justice. 


In Picking v. Pennsylvania R, Co., 151 F. 2d 240 (3rd 
Cir. 1945) cert. den., 332 U.S. 776 (1947) the Plaintiff, 
after having been arrested by ‘‘officers or officials of 
Pennsylvania and New York’’ was transported in their 
custody on the Pennsylvania Railroad. Plaintiff joined 
both the officers and railroad in a suit claiming they had 
deprived him of his constitutional rights. The 3rd Circuit 
expressed puzzlement over how the Railroad could have 
done so, but since the railroad had not requested a bill of 
particulars, remanded the case. Thereupon, the District 
Court granted Defendant’s motion to dismiss,® even though 
Plaintiff had alleged that the railroad had violated his 
constitutional rights.!° The facts alleged in the complaint 
showed otherwise. 


Bottone v. Lindsley, 170 F. 2d 705 (10th Cir. 1948) cert. 
den., 336 U.S. 944 (1949) was also brought under 8 U.S.C. 
§ 43. The Plaintiff alleged that the opposing lawyers and 
judge in a previous lawsuit in which he was involved had 
violated his constitutional rights. The complaint alleged 
that the Court and lawyers had acted under color of stave 
law, but the 10th Circuit affirmed the dismissal nevertheless, 
holding : 

“We seriously doubt whether lawyers who invoke the 
jurisdiction of a State Court for the purpose of prose- 
cuting a claim against a private individual, are state 
functionaries acting under color of state law within 
the meaning of Section 43”. [706] 


966 F. Supp. 233 (D.C.M.D. Pa. 1946). 


10 The complaint alleged the Pennsylvania RR. had ‘‘adopted’’ the unlaw- 
ful acts of the state officials and had ‘‘materially and physically participated 
in’? them. 151 F. 24 240, 246 (3rd Cir. 1945). 
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B. Appellant’s Contention That Virginia Compelled Appellee 
to Discriminate Against Appellant (Appellant's Brief, 
Pages 17-19) 

Appellant begins his argument on this point by quoting 
his complaint to the effect that the Virginia segregation 
statute is unconstitutional. On this point appellee takes 
no position. Appellee had a right in Virginia to refuse 
service to anyone irrespective of the existence, or con- 
stitutionality, of the statute. 


It is true that the complaint alleges that: 


‘‘Defendant’s manager stated that Virginia law re- 
quired him to refuse to serve Plaintiff from the dining 
room; that neither he nor Defendant had any personal 
or other reason for excluding Plaintiff from the restau- 
rant except for the understanding that Virginia law, 
as well as the custom and usage of the community, 
compelled the exclusion of colored persons from the 
restaurant’’. 


The complaint does not allege merely that ‘‘Defendant 
would have excluded the Plaintiff except for the Compul- 
sion of Virginia law”. (Appellant’s Brief p. 18). It also 
alleges ‘‘custom and usage’’ as a reason for the exclusion. 


The United States Court of Appeals for the 4th Circuit 
has recently held: 
“«The customs of the people of a State do not constitute 


state action within the prohibition of the 14th Amend- 
ment’’, 


Williams v. Howard Johnson, 268 F. 2d 845, 848 (4th Cir. 
1959). 


However, even if, arguendo, the existence of the Virginia 
Segregation Statute was the sole reason alleged for the 
exclusion of Plaintiff, the action of Manager McClure still 
would not fall under the prohibition of federal constitution 
or law. As was held in Whittington v. Johnston, discussed 
more fully above: 


15 


“‘To hold the Defendants liable in such circumstances 
would impose upon them a vicarious liability not con- 
templated by [the Civil Rights Statute]”’. 


Tt cannot be said that to obey the law of a State is to 
act for the State or to become an agent of the State. 
Especially is this true when, as in the instant case, the 
action was lawful whether or not motivated by the statute 
or whether or not the statute even existed. 


Appellant relies on Truax v. Raich, 239 U.S. 33 (1915), 
quoting from that case the following language: (Appel- 
lant’s Brief, p. 18). 


“The fact that the employment is at the will of the 
parties, respectively, does not make it at the will of 
others. The employee has a manifest interest in the 
freedom of the employer to exercise his judgment with- 
out illegal interference or compulsion and, by the weight 
of authority, the unjustified interference of third per- 
sons is actionable although the employment is at will’’. 


This suit, as described by the Court below, 219 Fed. 273 
(D.C. Arizona 1915) 


“<is an application for a temporary injunction pendente 
lite to restrain the Attorney General of the State of 
Arizona and the county attorney of Cochise County, 
Arizona, from enforcing a law * * * upon the ground 
that the law is in violation of the Constitution of the 
United States’. (Emphasis added) 


It was an action in equity, to enjoin two state officials from, 
in effect, putting Plaintiff out of a job. The employer, 
Truax, was joined to keep him from firing the Plaintiff, 
pendente lite, until the constitutionality of the statute 
was decided. As both the District Court and Supreme 
Court opinion made clear, hardly mentioning the Defendant 
Truax at all, the real Defendants were the State Attorneys. 


There is another distinction between Truaz v. Raich and 
the instant proceeding. 
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The Supreme Court held, at page 38: 


“The right to earn a livelihood and to continue in 
employment unmolested by efforts to enforce void 
enactments should * * * be entitled to protection in 
the absence of adequate remedy at law’’. 


and, at page 41 


“Tt requires no argument to show that the right to 
work for a living in the common occupations of the 
community is of the very essence of the personal free- 
dom and opportunity that it was the purpose of the 
[14th] Amendment to secure.”’ 


Not so the right to eat in a particular, privately owned 
restaurant. No court has ever held that is a right protected 
by the 14th or any other Amendment. 


No money damages were awarded Raich at the expense 
of Truax. This was a flexible, equity suit, where all who 
could put Plaintiff out of work were enjoined, pendente 
lite, from doing so. Truax was in the case merely so he 
could be ordered not to discharge Raich pending the out- 
come of the suit. It is not precedent for Plaintiff’s present 
action.” 


Nor are McLaurin v. Oklahoma State Regents, 339 USS. 
637 (1950) or Cooper v. Aaron, 358 U.S. 1 (1958) cited by 
appellant in his brief at page 19, in point. The Court stated 
the issue before it in McLaurin: 


“In this case, we are faced with the question 
whether a State may, after admitting a student to 
graduate instruction in its State University, afford 
him different treatment from other students solely 
because of his race. We decide only this issue ;’’ [638] 


11 The Sup. Ct. also held that the authority to control immigration lay only 
with the Fed. Govt. and this was an invasion of that right by a State. 
Therefore, the State statute was unconstitutional. 
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So a State, and not a privately owned business was 
involved. Also, the Court stated, as quoted, in part, in 
Appellant’s brief: 


“It may be argued that appellant will be in no better 
position when these restrictions are removed, for he 
may still be set apart by his fellow students. This 
we think irrelevant. There is a vast difference—a con- 
stitutional difference between restrictions imposed by 
the State which prohibit the intellectual co-mingling 
of students, and the refusal of individuals to co- 
mingle where the State presents no such bar’’. 


Defendant in the present case is in the same position as 
the ‘‘fellow students”’ not the State. 


In Cooper v. Aaron, 358 U.S. 1 (1958), Defendants were 
members of the Arkansas School Board. Appellant’s 
quotation (Appellant’s Brief, p. 19) omits some important 
language. 

‘In short, the constitutional rights of children not 
to be discriminated against in school admission on 
grounds of race or color declared by this Court in 
the Brown case can neither be nullified openly and 
directly by State legislators or State executives or 
judicial officers, nor nullified indirectly by them through 
evasive schemes for segregation whether attempted 
ingeniously or ingenuously”’. (Emphasized part 
omitted in appellant’s brief). [17] 


The Court did not say a private school had to accept 
all comers and could not be selective because to do so 
would be to cooperate with the State in enforcing an uncon- 
stitutional segregation statute. 


There is no precedent in law nor foundation in reason 
or justice for the proposition that to obey a State law is 
to act for the State. 
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C. Appellant’s Contention That Virginia's Racial Segregation 
Laws Constituted Appellee a State Agent to Enforce Racial 
Segregation in the Restaurant (Appellant's Brief, Pages 
20-21) 


Appellant’s contention that the Virginia Segregation Law 
made Defendant an agent of the state so that its actions 
came within the prohibitions of the 14th Amendment is 
contrary to fact and unsupported in law. 


The complaint does not allege that Defendant is an agent 
of the State of Virginia. 


Home Telephone and Telegraph Co. v. City of Los 
Angeles, 227 U.S. 278 (1913), Raymond v. Chicago Union 
Traction Co., 207 U.S. 20 (1907) and Baldwin v. Morgan, 
251 F. 2d 780 (5th Cir. 1958), cited by appellant at page 
20 of his brief, do not stand for the proposition that a 
private person becomes an agent of the state when he obeys 
state law and does not act for the state or speak for the 
state in any other way. 


In Home Telephone and Telegraph the defendant was the 
City of Los Angeles. The decision merely holds that state 
officers abusing their power do come within the prohibitions 
of the 14th Amendment. 


In Raymond v. Chicago Union Traction Co., ‘‘The defend- 
ants were, respectively, the town collector of the town of 
North Chicago and the County Treasurer of Cook County 
* * [99], The action of the State Board of Equaliza- 
tion in levying taxes was in issue. 


In Baldwin v. Morgan the ‘“‘private party’’ referred to 
in the language quoted by appellant at page 20 of his brief 
was “‘a regulated public utility”’ [790] and there was pres- 
ent a claim “‘as to interstate commerce’’ [790] and the 
Court noted that the case was ‘‘concerned with interstate 
transportation by railroad.’’ [791]* 


12 Even considering the fact that the Terminal Company was a state regu- 
lated public utility and the question of interstate commerce was present, there 
was a strong dissent as to the Terminal Company. 
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Even granting, arguendo, that a state regulated public 
utility acting in interstate commerce may be construed to 
be a state agent, or to be acting for the state, the United 
States Court of Appeals for the 4th Circuit in Williams v. 
Howard Johnson’s Restaurant, supra, has distinguished 
cases involving organizations engaged in commerce and 
restaurants which are ‘‘instrument[s] of local commerce.’’ 
[848] 

‘<As an instrument of local commerce the restaurant 
is not subject to the constitutional and statutory pro- 


visions discussed above and, thus, is at liberty to deal 
with such persons as it may select.’ [848] 


As pointed out above, the 13th and 14th Amendments 
were discussed by the 4th Circuit in the Howard Johnson’s 
case."> 


Appellant states in his brief, page 21, footnote 6, that 
Baldwin cannot be distinguished from the present case. 
But the Terminal Company in Baldwin was a state regu- 


lated public utility, the restaurant is not. The fact that 
it endeavored to obey all laws applicable to it does not 
make it ‘“‘regulated’”. Further, the Terminal Company 
was engaged in interstate commerce, the restaurant was 
not so alleged to be. 


There is no precedent, federal or state, for holding as 
appellant prays on this appeal. 


D. Appellant’s Contention That Discrimination on the Basis 
of the Custom and Usage of Virginia Violates 42 U.S.C. 
Sec. 1983 (Appellant’s Brief, Pages 21-22) 


This contention was met squarely by the Court of Appeals 
in Williams v. Howard Johnson’s Restaurant, supra. The 
Court held that: 


13 Baldwin v. Morgan was cited by appellant Williams in his brief before 
the 4th Circuit in Williams v. Howard Johnson’s Restaurant, supra, So that 
Court of Appeals may be presumed to have been aware of Baldwin at the time 
it prepared its decision in Williams, 
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“<The customs of the people of a state do not constitute 
state action within the prohibition of the Fourteenth 
Amendment’’. [848] 


42 U.S.C., § 1983, can be no broader than the 14th Amend- 
ment. Civil Rights Case, 109 U.S. 3 (1883). While 42 
U.S.C., § 1983 might authorize a court to strike down a 
custom of a state, e.g., a state custom of refusing to allow 
Negroes to register to vote, it is powerless to authorize 
a court to enjoin the custom of a privately owned restau- 
rant. The 14th Amendment itself does not go that far. 
The complaint speaks only of ‘‘The Custom and Usage of 
the community,” (JA-2) and a custom of ‘‘restaurant 
keepers’? (JA-3), not a custom of the state. Under the 
14th Amendment only state action may properly be held 
unlawful by a federal statute. 


E. Appellant’s Contention That Interplay of Government and 
Private Action Is State Action Prohibited by the 14th 
Amendment (Appellant's Brief, Page 22) 

Appellant’s basis for this contention is NAACP v. Ala- 
bama, 357 U.S. 449 (1958). In that case the National 
Association for the Advancement of Colored People had 
been held in contempt of an Alabama Court for refusing to 
divulge the names of its members. The state was the 
party demanding the names. The state was the party to 
the suit. State action was directly involved. The state 
contended that the only sanctions which would follow dis- 
closure of the names would be ‘‘private community pres- 
sures.’? It was with respect to this contention of the state 
that the Court said, ‘‘The crucial factor is the interplay 
of governmental and private action.’’ The direct action 
was by the State of Alabama itself. 


To hold that by obeying a state law a privately owned 
restaurant engages in ‘‘interplay of governmental and pri- 
vate action,’’ and so comes under the prohibitions of the 
14th Amendment would be to overturn the Civil Rights 
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Case, 109 U.S. 3 (1883) and to obliterate the distinction 
between state and private action. 


Such a holding would indeed be anomalous, because, even 
under appellant’s theory, the Hot Shoppe in the present 
ease could have refused service to appellant if there was 
no segregation statute. Under appellant’s ‘‘interplay”’ 
theory, compliance with state law, in doing what one has 
a right to do anyway, becomes a violation of federal law. 


No case has held that compliance with state law equates 
‘interplay of governmental and private action.’’ 


IV. APPELLANT'S CLAIM THAT A STATUTORY PENALTY OF 
$500 BASED ON THE ACT OF MARCH 1, 1875, C. 114, 18 STAT. 
336, SHOULD BE LEVIED ON APPELLEE 

Sections 1 and 2 of the Act of March 1, 1875, c. 114, 

18 Stat. 336, on which appellant relies, were declared 

unconstitutional by the United States Supreme Court in 

1883. Civil Rights Cases, 109 U.S. 3. 


Justice Bradley, speaking for the majority, stated, at 
page 25: 


“‘On the whole, we are of opinion that no countenance 
of authority for the passage of the law in question 
can be found in either the 13th or 14th Amendment 
of the Constitution; and no other ground of authority 
for its passage being suggested, it must necessarily 
be declared void, at least so far as the operation in 
the several states is concerned.” 


Two of the cases involved in that decision were indict- 
ments for denying to Negroes the accommodations and 
privileges of an inn or hotel, and Justice Bradley, spelled 
out the action to be taken as to those cases. (page 32): 


‘.. the answer to be given will be, that the 1st and 2d 
sections of the Act of Congress March 1, 1875, entitled 
‘An Act to Protect all Citizens in their Civil and Legal 
Rights’, are unconstitutional and void, and that judg- 
ment should be rendered upon the several indictments 
in those cases accordingly. And it is so ordered.”’ 
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Sections 1 and 2 of the aforementioned act are the same 
sections which the plaintiff now seeks to exhume and to 
have the penalties contained therein imposed against 
defendant. 


While there may be qualifications, under some circum- 
stances, with respect to the effect of a holding of uncon- 
stitutionality of an Act as applied to actions, contracts, 
and other rights and duties which accrued before the 
judicial determination and on the assumption that the 
Act was the law, there can be no question but that the 
unqualified and definite holding of unconstitutionality by 
the Supreme Court of the United States, effectively and 
conclusively removes such an Act from operative law. 


‘The general rule is that an unconstitutional statute, 
though having the form and name of law, is in reality 
no law, but is wholly void, and in legal contemplation 
is as inoperative as if it had never been passed. Such 
a statute leaves the question that it purports to settle 
just as it would be had the statute not been enacted’’. 
11 Am, Jur., Constitutional Law, § 148 


The leading case on the effect of a judicial declaration of 
unconstitutionality is Norton v. Shelby County, 118 US. 
425, 442 (1886) wherein Justice Field, speaking for the 
Court said: 


‘¢An unconstitutional act is not a law; it confers no 
rights; it imposes no duties; it affords no protection; 
it creates no office; it is, in legal contemplation, as 
inoperative as though it had never been passed.’’ 


In Chicago I.L.R. Co. v. Hackett, 228 U.S. 559, 566 (1913), 
after declaring an Act of Congress of June 11, 1906 un- 
constitutional, the Court stated: 


‘That act was therefore as inoperative as if it had 
never been passed, for an unconstitutional act is not a 
law, and can neither confer a right or immunity nor 
operate to supersede any existing valid law.” 
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As late as 1958 a United States Court of Appeals in 
Miller v. Stinnett, 257 F.2d 910, 914 (10th Cir. 1958) cited 
Norton v. Shelby County, supra, quoting from it: 


‘¢An unconstitutional act confers no rights, imposes 
no duty and affords no protection to anyone acting 
under authority of it.” 


In Williams v. Howard Johnson’s Restaurant, 268 F. 2d 
845, 846, 847 (4th Cir. 1959), the Court pointed out that 
Sections 1 and 2 of the Civil Rights Act of 1875 had been 
held ‘unconstitutional and were not authorized by either 
the Thirteenth or Fourteenth Amendments of the Con- 
stitution.’’ 


As stated above, there may be some question as to the 
status of actions committed after passage of a law but 
before it is declared unconstitutional. There is no question, 
however, when the action committed, z.e., the refusal to 
serve Mr. Williams, took place some 76 years after the 
Civil Rights Act of 1875 had been declared unconstitutional 
by the United States Supreme Court. 


And, as was pointed out in Williams v. Howard J; ohnson’s 
Restaurant, supra, at page 847 n. 


‘Even if the Act of March 1, 1875, were valid, it 
would not support the plaintiff’s case since it covers 
only inns, public conveyances and places of amusement. 
It has been held in Virginia, Alpaugh v. Wolverton, 
184 Va. 948, 36 S.B. 2d 906, in a case which did not 
involve race relations, that a restaurant owner is not 
an innkeeper charged with the common-law duty to 
serve everyone who applies.”” (Emphasis in opinion) 


‘©A restaurant where meals only are furnished is not 
an inn or tavern. Carpenter v. Taylor, 1 Hilt., N.Y., 193.” 
Black’s Law Dictionary, Fourth Ed. 1951, page 926. 

14In the Civil Rights Cases, 109 U.S. 3. The Supreme Court again stated 


the Act to be unconstitutional in Butts v. Merchants ¢ Miners Transportation 
Co., 230 U.S. 126 (1913). 
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It is clear beyond doubt that the act is of no effect 
today. Even if it were, it would not apply to the present 
case. 


Apart from past judicial holdings on the constitutionality 
of the act, the principles expounded in the Cwil Rights 
Cases, supra, hold true today. The complaint in this case 
clearly shows that it is the action of a private organization 
which is involved, and the 14th Amendment does not reach 
actions of that nature. 


United States v. Raines, US. , 4 L. Ed. 524, 80 
S. Ct. 519 (1960) relied on by appellant, merely restates 
the familiar rules to which the Supreme Court adheres, 
‘one, never to anticipate a question of constitutional law 
in advance of the necessity of deciding it; the other never 
to formulate a rule of constitutional law broader than is 
required by the precise facts to which it is to be applied.’’ 
4 L. Ed. 529.% The decision does not touch on the question 
of the status of an act once the Supreme Court has 
unequivocally ruled that it is unconstitutional. 


CONCLUSION 


Appellee can agree with appellant that the federal 
courts have a duty to strike down state action when it 
violates the 14th Amendment and federal statutes. The 
federal courts also have a duty not to interfere with purely 
private actions which cannot violate the 14th Amendment 
or statutes based upon it, and which are not alleged to 
violate any other federal law. The actions complained of 
in the complaint are so clearly the actions of a private 


15 Defendants in Raines were ‘‘members of the Board of Registers and 
certain Deputy Registers of Terrell County, Georgia.’? 4 L. Ed. 2d 528. 
Supreme Court holding that their action was ‘‘state action’’ is hardly 
precedent for the instant case. 
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person or organization that it is difficult to conceive what 
actions would be private if these are not. 


The decision below is correct and should be affirmed. 
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CHARLES E. WILLIAMS, 


HOT SHOPPES, INC., 


APPEAL FROM AN ORDER OF THE UNITED STATES DISTRICT 
COURT FOR THE DISTRICT OF COLUMBIA 


REPLY BRIEF FOR APPELLANT 


The basic issue in this case is whether appellant sufficiently alleged 
racial discrimination against him by appellee under color or compul- 
sion of law so as to permit him to go to trial. Appellee, however, tries 
by the simple device of changing the facts alleged in the complaint, to 
remove the element of state compulsion from this case. Thus appellee 
erroneously implies that this is a case where the restaurant manager 
advised appellant merely "that he would not be served" (p. 1); and 
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where privately-owned restaurants in Virginia seek merely to "serve 
whom they wish and refuse to serve whom they wish." (p. 2). 


Appellee attempts to ignore, but does not deny, the allegation that 


Virginia law "compels" restaurants to discriminate against Negroes, 


and repeatedly states or implies that the restaurant merely "complies 
with state law.’ But the similar sound of the words "compels" and 
"complies" cannot hide the basic difference between state compulsion 
and voluntary choice in a course of conduct. 


The appellee's changes and omissions totally disregard the basic 


rule that the material allegations of the complaint must be taken as ad- 
mitted for purposes of a motion to dismiss 2 Indeed, if appellee had 
filed an affidavit to contradict the facts alleged in the verified complaint, 
such an affidavit could not be treated, on a motion to dismiss, as proof 


contradictory to well-pleaded facts in the complaint? 


A fortiori, appellee cannot use the device of "restating the facts" 


as a means of avoiding the cardinal rule that a complaint may not be 
dismissed without giving appellant an opportunity to offer evidence sup- 
porting his allegations "unless it appears beyond doubt that the appellant 
can prove no Set of facts in support of his claim which would entitle him 
to relief." Conley v. Gibson, 355 U.S. 41, 45-48 (1957); Baldwin v. 


———_———_— 


. The complaint alleged: (a) that the manager "stated that Virginia law re- 
quired him to refuse to serve plaintiff and to exclude plaintiff from the dining 
room; that neither he nor defendant had any personal or other reason for exclud- 
ing plaintiff from the restaurant except for the understanding that Virginia law, 
as well as the custom and usage of the community, compelled the exclusion of 
colored persons from the restaurant;" (JA-2) (b) that Va. Code Secs. 18-327 and 
18-328 require the restaurant "to exclude all Negroes unless special facilities 
are provided to segregate them from the rest of the public;" (c) that such re- 
quirements “impose an economic burden upon defendant by requiring it to erect 
partitions or separate facilities for white and colored persons . . . and thus tend 
to compel defendant, in order to avoid that burden, to exclude all colored persons 
entirely; (d) and that such state compulsion is unconstitutional, whether "ac- 
complished directly or indirectly." (JA-3). 


2 Clark v. Uebersee Finanz-Korp., A.G., 332 U.S. 480, 482, 490 (1947); 2 
MOORE'S FED. PRACT. (2d ed.), sec. 12.08. 


3 Farrall v. District of Columbia, A.A.U., 80 U.S. App. D.C. 396, 153 F. 2d 647 


(1946); Frederick Hart & Co. v. Recordgraph Corp., 169 F. 2d 580, 581 (3rd Cir. 
1948); 2 MOORE'S FED. PRACT. (2d ed.), sec. 12.09. 
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Morgan, 251 F. 2d 780, 785 (5th Cir. 1958). Moreover, th 
hold that a complaint containing general allegations of a 


se cases 


ted racial 


discrimination is not subject to dismissal simply because it does not al- 


lege all the specific facts eventually needed to support those allegations. 


The heart of this case is set forth in appellant's brief, p. 18, as 


follows: 


The allegations of the complaint in this case, which must 
be accepted as true ona motion to dismiss, state that the 
defendant would not have excluded the plaintiff except for 


the compulsion of Virginia law. It is this compulsion of 
state law that the plaintiff complains about. Whatever 
might be said of the exclusion of Negroes from restau- 


rants because of private prejudices of restaurant owners, 
it is certainly unconstitutional for the state to compel, or 


impose conditions which tend to force, restaurant owner 


s 


to exclude Negroes from eating places open to the general 


public. 


Appellee's Brief (p. 14, par. 3) quotes the first sentence of the 


above statement erroneously by leaving out the word "not." 


The eomplaint-alHeges-that appellee's manager, as well as many 
restaurant keepers in Virginia and other places, disavow any; personal 
prejudice and insist that they are compelled by state law to discriminate 


against Negroes. Undoubtedly, many of them would, if freed 


from such 


compulsion, serve both colored and white people without discrimination. 


This case seeks to test whether such state compulsion is valid. 


Since the manager in this case chose to disavow private prejudice, 
the appellee cannot now contend that his refusal was simply the exercise 
of a private prejudice or choice. Hence, the question is not whether the 


restaurant can exclude Negroes solely because of private prejudice, but 
whether the restaurant may do.so on the basis of state law which com- 


pels, or tends to compel, such discrimination. Truax v. Raich, 239 
U.S. 33, 38 (1915); Barrows v. Jackson, 346 U.S. 249, 254/ (1953). 
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It is clear that a suit for damages, under R. S., sec. 1979, 42 U.S.C. 
1983, is a proper remedy to vindicate the right to be free from "inequal- 
ity of treatment . . . under color of law." Lane v. Wilson, 307 U.S. 
268, 273-274 (1939); Nixon v. Herndon, 273 U.S. 536, 540 (1927). 


Hence, the three cases,* relied on by appellee (pp. 5-6), for the 
proposition "that a privately-owned restaurant in Virginia could serve 
whom it wished and refuse to serve whom it wished," are irrelevant. 
None of them involved a claim that the restaurant refused service under 
color or compulsion of law. 


Equally irrelevant is Whittington v. Johnston, 201 F. 2d 810 (5th 
Cir. 1953). First, the court there specifically pointed out (p. 811) that 
Whittington did not allege "any inequality of treatment." Second, it held 
that defendant's signing a medical certificate as to Whittington's sanity 
was not the "efficient cause" of the state judge's alleged failure to give 
notice of the lunacy proceedings. The court said: ‘The mere institu- 
tion of the lunacy proceedings, without more, is too remote in the chain 
of causation to support an action under 8 USCA, sec. 43 [now 42 U. S.C. 
1983] for 'causing' plaintiff to be deprived of the right to due process." 
Nor did the court disagree with the proposition stressed by the dissent, 
“that 8 USCA sec. 43 covers acts by one not a state officer but done 
under color of law."' (p. 815). In the instant case, however, plaintiff 
alleges both inequality of treatment under color or compulsion of law 
and that the appellee was the efficient cause thereof. 


Some of the cases cited by appellee involving unconstitutional action 
under color of law happened to involve state officials. But that fact has 
no bearing on the proposition that a private person who, in conjunction 
with or under compulsion of law, violates another's constitutional right 
to equal protection of law, Sveh-e-persen is also "subject to the sanc- 


4 Alpaugh v. Wolverton, 184 Va. 943, 36 S.E. 2d 906 (1946); Williams v. 
Howard Jobnson's Restaurant, 268 F. 2d 845 (4th Cir. 1958); State v. Clyburn, 
247 N.C. 455, 101 S.E. 2d 295 (1958). 


tion of Section 1983" of 42 U.S.C. Baldwin v. Morgan, supra, 251 F. 
2d at pp. 789-790, and the cases cited therein. 


Picking v. Pennsylvania R.R. Co., 151 F. 2d 240 (3rd Cir. 1945), 
also relied on by appellee, actually supports appellant. The court 
there held that the complaint, alleging that the private company partici- 
pated with state officials in denying complainant's rights, was not sub- 
ject to dismissal. Thereafter, an amended complaint was filed which 
failed to support the general allegations of conspiracy to participate in 
unlawful action under color of law. It was then that the complaint was 
dismissed. 66 F. Supp. 233 (M.D. Pa. 1946). 


Nor can appellee derive comfort from the sentence quoted from 
p. 706 of Bottome v. Lindsay, 170 F. 2d 705 (10th Cir. 1948). 
That sentence was pure dictum. Moreover, the court acknowledged 
on the very next page that private persons might in certain cir- 
cumstances so use state judicial procedure as to give rise to a 
cause of action under the civil rights acts. It affirmed the dis- 
missal of the complaint because the complaint showed on its face 
that the plaintiff (not defendant ) had " * * * regularly invoked the 
jurisdiction of the State Court, the case was tried, judgment was 
rendered, appealed to and affirmed by the Supreme Court of 
Colorado. ... It is clear that the appellant was not denied 
due process of law or the equal protection of the law, cognizable 
under the Civil Rights Act." 170 F. 2d at p. 707. 


Appellee attempts to suggest (p. 14) that the allegation of state 
compulsion by virtue of Virginia law is irrelevant because the complaint 


also contained an allegation that the exclusion was due to ‘custom and 
usage," and then argues (pp. 19-20) that the Fourteenth Amendment does 
not support an allegation of discrimination based on custom and usage. 
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also contained an allegation that the exclusion was due to 
usage, '’ and then argues (pp. 19-20) that the Fourteenth Amendment does 
not support an allegation of discrimination based on custom and usage. 
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The short answer to the first contention is that the two allegations 
are separate and distinct. The first does not rest on the second, and is 
not affected by it. 


Likewise, appellee's contention that the Fourteenth Amendment 
does not support the allegation of discrimination against appellant based 
on “custom and usage of Virginia” is without substance. That allegation 
is squarely within the language of R. S., Sec. 1979, 42 U.S.C. 1983, 
which imposes liability on any person who ‘under color of any . - - 
custom or usage of any State. . .- subjects, . . . any citizen... 
to the deprivation of any rights, . . - secured by the Constitution and 
laws." Appellee, citing the Civil Rights Cases, 109 U.S. 3, gains 
nothing by the admittedly correct statement that 42 U.S.C. 1983 "can be 
no broader than the Fourteenth Amendment," because that very case 
specifically approved R. S., Sec. 1979 as being "clearly corrective in 
its character" and therefore constitutional, particularly in reference to 
"teustoms having the force of law, which sanction the wrongful acts 
specified." 109 U.S. at pp.. 16-17. The Court repeatedly emphasized 
that the Fourteenth Amendment "nullifies and makes void . . . State 
action of every kind. . . which denies to any [person] the equal protec- 
tion of the laws." 109 U.S. atp. 11. See also Shelley v. Kraemer, 334 
U.S. 1, 11-12, and fn. 13 (1948) . 


The statement quoted by appellee (Br. p. 20) from the Howard 
Johnson's case (that ‘eustoms of the people of a state do not constitute 
state action within the prohibition of the Fourteenth Amendment") has 
been torn out of context. It comes from a paragraph by the court em- 
phasizing “the important distinction between activities that are required 
by the state and those which are carried out by voluntary choice and with- 
out compulsion by the people of the state in accordance with their own 
desires and social practices. Unless these actions are performed in 


obedience to some positive provision of state law they do not furnish a 
basis for the pendi omplaint." 268 F. 2d at p. 847 (Emphasis supplied) . 
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In this case, however, the restaurant manager specifically relied 
upon state law, and the present complaint is squarely based on the com- 


pulsion of such state law, which, by interplay with the custom and usage 
of systematically excluding Negroes from public restaurants jin Virginia, 
results in unconstitutional discrimination. 


The same effort to change the issue is present in appellee's argu- 
ment concerning the 1875 Act. Appellee's contention that the decisions 
in the Civil Rights Cases, supra, and Butts v. Merchants & Miners 
Transportation Co., 230 U.S. 126 (1913) invalidated the Act, although 
correct, as applied to purely individual action, does not meet appellant's 
argument. Since those cases did not involve state action they do not 
control this case which does involve state action. 


No matter how much the appellee wiggles, this case, on the basis 
of the allegations of the complaint which must be accepted as true, is 
one involving discriminatory action against appellant under color of law. 
It is not a case in which the restaurant exercised, as appellee tries to 
imply, a wholly voluntary choice to "serve whom they wish and refuse to 
serve whom they wish." 


The decision below is erroneous and should be reversed. 
Respectfully submitted, 
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